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Case Law of ACCC 2004 -2025

Introduction

At its first session in 2002, the Meeting of the
Parties to the Aarhus Convention adopted
decision I/7 on review of compliance based
on article 15 of the Aarhus Convention. The
decision established a compliance mecha-
nism, including a special body - the Aarhus
Convention Compliance Committee (ACCC)
- to review compliance by the Parties with
the Convention. The Compliance Committee
plays a central role in this mechanism by re-
viewing specific complaints (called submis-
sions, communications and referrals). Such
review results in “findings” by the Committee
in each case, often relying on interpretation by
the Committee of relevant provisions of the
Convention.

This case law collection presents a selected
and structured overview of the findings of
the ACCC covering the years 2004 to 2025.
Only findings that were considered to offer
new legal interpretations of the provisions of
the Convention were included. Findings that
merely repeat the Committee’s legal inter-
pretation from previous cases are omitted to
avoid repetition. This should enable readers
who are not familiar with the structure of the
Convention to identify the most relevant find-
ings in response to specific legal questions
that arise when applying its provisions. It is
meant to guide environmental defenders as
well as legal practitioners to relevant findings
of the ACCC for their work.

The material is organized according to the ar-
ticles 1to 9 of the Convention (including Annex
), allowing readers to navigate the Commit-
tee’s interpretative guidance in line with the
Convention's three pillars: access to informa-
tion, public participation in decision-making,
and access to justice in environmental mat-
ters, and beyond.

Each section of the collection contains the-
matically grouped excerpts and legal reason-
ing from the Committee’s findings, highlighting
key interpretations and compliance issues rel-
evant to the respective articles. This structure
enables users to trace the development of the
Committee's case law article by article, facili-
tating comparative analysis.

To better navigate the varied topics of the
different findings, headings were chosen for
better understandability. These headings are
intended for better orientation in the text. At
many instances, key passages of the findings
were summarised to shorten and enhance

clarity. This summarising and rephrasing was
undertaken with great care to preserve the
original meaning as intended by the Commit-
tee. Any abbreviations or interpretative ele-
ments of the Committee’s findings resulting
from this process are not intended as an alter-
native interpretation, but are included solely
to improve clarity and orientation. If you plan
to base arguments on specific findings of the
ACCC, please always consult the original texts,
referenced in this case law collection. Clear
references to specific cases and relevant par-
agraphs in the findings should help consult the
original text.

Case references explained
Reference to “ACCC/C/2010/54 European Union, para. 97"

means the original wording can be found in paragraph 97 of
the findings in case ACCC/C/2010/54 filed in relation to the
European Union

The collection contains the findings of the
ACCC that were rendered in relation to a com-

sions are endorsed by the Meeting of the Par-
ties and therefore have an undisputed legally
binding character with regards to all Parties to
the Convention. Other decisions by the ACCC,

Committee are not endorsed by the Meeting
of the Parties and are not included in this col-
lection. However, they often include important
legal arguments that the Committee might
use in future proceedings. It is therefore rec-
ommendable to consult them as well for in-
depth study of the Compliance mechanism.
Currently, there is one finding by the ACCC
that has not been endorsed by the Meeting
of the Parties (ACCC/C/2017/150 United King-
dom). This finding was also not included in this
collection.

At the end of the volume, summaries of the
individual cases in chronological order are
provided, along with detailed tables that
cross-reference findings by article and by
country. These tools are designed to support
the understanding of the evolving body of
Aarhus compliance case law and its practical
implications.

—>
https://unece.org/enu/pp/
cc/communications
from-the-public

https://unece.org/enu/
pp/cc/requests-meeting-
parties

https://unece.org/enu/
pp/cc/implementation-
tecisions-meeting-
parties-compliance-
individual-parties

https://unece.org/enu/pp/
cc/requests-parties-
advice-or-assistance

n
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General

Issues

1. European Union as a party

EU should have proper legal framework
and monitor implementation by Member
States

The Committee finds that in this respect two
issues arise: first, whether the legal framework
of the EU is compatible with the Convention;
and, second, whether the EU has fulfilled its re-
sponsibility to monitor that its Member States,
including Ireland, in implementing EU law
properly meet the obligations resting on them
by virtue of the EU being a party to the Con-
vention. The EU cannot deploy its obligation to
monitor the implementation of article 7 in the
development of Ireland’s national renewable
energy action plan by relying on complaints
received from the public. (ACCC/C/2010/54
European Union, para. 76, 84)

EU should either take legislative measures
or provide a clear regulatory framework
and/or clear instructions to Member
States

To implement article 7 by means other than
legislative measures would be to provide a
clear regulatory framework and/or clear in-
structions to Member States on how to ensure
public participation with respect to national
renewable energy action plans, to be enforced
through appropriate measures by the Party
concerned. (ACCC/C/2010/54 European Un-
jon, para. 87)

Lack of enforcement by the EU can lead to
non-compliance

By not having in place a proper regulatory
framework and/or clear instructions to imple-
ment and proper measures to enforce article
7 with respect to the adoption of national re-
newable energy action plans by its Member
States on the basis of the Renewable Energy
Directive, the EU has failed to comply also with
article 3, paragraph 1. (ACCC/C/2010/54 Euro-
pean Union, para. 97)

EU law defines the extent of EU obligations
under the Convention

The effect of the declaration by the Party
concerned is that it assumes obligations to

the extent that it has EU law in force; Member
States remain responsible for the implemen-
tation of obligations that are not covered by
EU law in force. For the sake of completeness,
the Committee notes that more implementing
legislation from the EU would trigger more obli-
gations for the EU. There is a dynamic process
by which the EU may assume more legal obli-
gations over time. As the declaration explains:
“The exercise of Community competence is, by
its nature, subject to continuous development.”
(ACCC/C/2014/123 European Union, para. 89-
90)

EU obligations under the Convention
extend to state aid decisions

The Committee considers that the Party con-
cerned thus clearly has law in force regarding
European Commission state aid decisions, and
the Party concerned has therefore assumed
obligations under the Convention in this regard.
(ACCC/C/2015/128 European Union, para. 95)

2. Other general issues

The Convention applies to reconsiderations
and updates of activities initiated before its
entry into force

The Committee notes that the original con-
struction permit for Mochovce nuclear power
plant Units 3 and 4 was issued in 1986, long
before the Convention entered into force for
Slovakia. This does not, as such, prevent the
Convention from being applicable to subse-
quent reconsiderations and updates by public
authorities of the conditions for the activity
in question, and to possible permits given for
extensions of the activity, after the entry into
force of the Convention for the Party con-
cerned. (ACCC/C/2009/41 Slovakia, para. 44)

Failures in public participation before the
Convention's entry into force do not lead to
non-compliance

The Party concerned cannot be in non-compli-
ance for any failures in providing public partic-
ipation that occurred at a time when the Party
concerned was not subject to any obligations
under the Convention. (ACCC/C/2014/112 Ire-
land, para. 152 f.)
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The Convention is not applicable to
decisions, acts and omissions by bodies
or institutions which act in a legislative
capacity

The Convention imposes an obligation on the
Parties to ensure access to review procedures
with respect to various decisions, acts and
omissions by public authorities, but not with
respect to decisions, acts and omissions by
bodies or institutions which act in a legislative
capacity. (ACCC/C/2008/32 European Union
part |, para. 70)

State Parties are internationally
responsible for all state organs' actions

Under international law, a Party is responsible
under the Convention for the acts of all organs
and emanations of the State, including local
government, their planning authorities, and
the courts. (ACCC/C/2015/131 United Kingdom,
para. 87)

Regular non-compliance with
national implementing rules leads to
non-compliance with the Convention

The Committee finds that the Party concerned
has a legal basis for the correct implementa-
tion of article 4, paragraph 6, namely article
15, paragraph 1, of Governmental Decision No.
878/2005. Nevertheless, the Committee con-
siders there is enough evidence before it to
conclude that, in practice, article 4, paragraph
6, of the Convention is not regularly observed
by the authorities of the Party concerned.
(ACCC/C/2012/69 Romania, para. 68)

No assessment of material criteria for
activities under the Convention

The assessment of different criteria for ap-
proving and dismissing an application for
authorization, for instance with regard to the
standard of technology, the effects on health
and the environment, and the usefulness of
the activity in question are not addressed by
the Convention. (ACCC/C/2007/22 France,
para. 38)

The Convention does not have to be
transposed with exact wording

The fact that the exact wording of any provi-
sion of the Convention has not been trans-
posed into national legislation is in itself not
sufficient to conclude that the Party con-
cerned fails to comply with the Convention.
However, when using its discretion in de-
signing its national law, the Party concerned
should not impose additional requirements
that restrict the way the public may realize the
rights awarded by the Convention, if there is
no legal basis in the Convention for imposing
such restrictions. (ACCC/C/2008/31 Germany,
para. 75, 77)

The Implementation Guide is no
authoritative text

In view of the fact that many Parties, includ-
ing the Party concerned in this case, and the
communicants, in their submissions refer to
the 2000 Aarhus Convention Implementation
Guide, the Committee stresses that the text
of the Implementation Guide, while a tool to
assist Parties in their implementation of the
Convention, does not constitute an authori-
tative text for the Committee to follow in its
deliberations. (ACCC/C/2010/48 Austria, para.
56)

13
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Article1-
Objective

Cross-reference table

In order to contribute to the protection of the right of every
person of present and future generations to live in an envi-
ronment adequate to his or her health and well-being, each
Party shall guarantee the rights of access to information, pu-
blic participation in decision-making, and access to justice in
environmental matters in accordance with the provisions of
this Convention.

Key Cases

Interpretation Highlights

Article 1

ACCC/S/2004/1 and ACCC/C/2004/3
(Ukraine)

Breach of “operative provisions” is not in conformity with the
objective

ACCC/C/2012/76 (Bulgaria)

Protection of the environment shall be treated as an important
public interest

ACCC/C/2013/92 (Germany)

Article 1 does not grant a right to participate in a specific
decision-making process

Commentary

Article 1: Objective

1. General issues under Article 1

Breach of “operative provisions” is not in
conformity with the objective

Non-compliance with the operative provisions
of the Convention is not in conformity with the
objective of the Convention as defined in ar-
ticle 1. (ACCC/S/2004/1 and ACCC/C/2004/3
Ukraine, para. 36)

Deliberately challenging decisions without
participating in decision-making may un-
dermine the objectives of the Convention

The Committee considers that if NGOs were
to develop a practice to deliberately opt not
to participate during public participation pro-
cedures, though having the opportunity to do
so, but instead to limit themselves to using
administrative or judicial review procedures to
challenge the decision once taken, that could
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undermine the objectives of the Convention.
(ACCC/C/2012/76 Bulgaria, para. 68)

2. Environmental rights

Environmental rights serve to protect the
right to a healthy environment, to improve
the environment, and to enhance the
quality and the enforcement of environ-
mental decisions

The rights granted to the public by the Con-
vention and its three pillars aim not only at the
protection of the individual right to a healthy
environment, but also at improving the envi-
ronment, and enhancing the quality and the
enforcement of environmental decisions.
(ACCC/C/2011/57 Denmark, para. 46)

Protection of the environment shall be
treated as an important public interest

The Committee considers that the require-
ment in article 1 for Parties to guarantee the
rights of information, participation and justice
“in order to contribute to the right of every
person to live in an environment adequate
to his or her health and well-being”, makes it
clear that the protection of the environment is
to be treated as an important public interest.
(ACCC/C/2012/76 Bulgaria, para. 63)

Article 1does not grant aright to partici-
pate in a specific decision-making process

With respect to the communicant’s allega-
tion that the lack of inclusion of the public in
Germany on the decision-making to permit
Hinkley Point C amounts to a breach of ar-
ticle 1 by the Party concerned, the Commit-
tee concurs with the submission by the Party
concerned that a right to public participation
in the decision-making to permit the specific
activity of Hinkley Point C cannot be derived
in isolation from article 1 of the Convention.
(ACCC/C/2013/92 Germany, para. 81)
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Article 2 -
Definitions

For the purposes of this Convention,

1. “Party” means, unless the text otherwise indicates, a Con-
tracting Party to this Convention;

2. “Public authority” means:

(a) Government at national, regional and other level;

(b) Natural or legal persons performing public administrative
functions under national law, including specific duties, activi-
ties or services in relation to the environment;

(c) Any other natural or legal persons having public responsi-
bilities or functions, or providing public services, in relation to
the environment, under the control of a body or person falling
within subparagraphs (a) or (b) above;

(d) The institutions of any regional economic integration or-
ganization referred to in article 17 which is a Party to this Con-
vention.

This definition does not include bodies or institutions acting
in a judicial or legislative capacity;

3. “Environmental information” means any information in
written, visual, aural, electronic or any other material form on:
(a) The state of elements of the environment, such as air and
atmosphere, water, soil, land, landscape and natural sites,
biological diversity and its components, including genetical-
ly modified organisms, and the interaction among these ele-
ments;

(b) Factors, such as substances, energy, noise and radiation,
and activities or measures, including administrative mea-
sures, environmental agreements, policies, legislation, plans
and programmes, affecting or likely to affect the elements of
the environment within the scope of subparagraph (a) above,
and cost-benefit and other economic analyses and assump-
tions used in environmental decision-making;

(c) The state of human health and safety, conditions of hu-
man life, cultural sites and built structures, inasmuch as they
are or may be affected by the state of the elements of the
environment or, through these elements, by the factors, acti-
vities or measures referred to in subparagraph (b) above;

4. "The public” means one or more natural or legal persons,
and, in accordance with national legislation or practice, their
associations, organizations or groups;

5. "The public concerned” means the public affected or likely
to be affected by, or having an interest in, the environmental
decision-making; for the purposes of this definition, non-go-
vernmental organizations promoting environmental protec-
tion and meeting any requirements under national law shall
be deemed to have an interest.
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Cross-reference table

Key Cases

Interpretation Highlights

Article 2(2)

ACCC/C/2004/4 (Hungary)

State companies can be a “public authority”

ACCC/C/2008/32 (European Union part II)

Administrative review bodies are not bodies acting in a judicial
or legislative capacity

ACCC/C/2011/61 (United Kingdom)

Parliament can be public authority

(ACCC/C/2014/105 (Hungary)

Nuclear operators and large electricity producers fall under
public authority definition

ACCC/C/2014/120 (Slovakia)

Public authorities only excluded while acting in their “legislative
capacity”

ACCC/C/2015/128 (European Union)

European Commission is a public authority

Article 2(3)

ACCC/C/2007/21 (European Community)

Financing agreements can contain
environmental information

ACCC/C/2014/105 (Hungary)

Studies and analyses may constitute
“environmental information”

ACCC/C/2014/124 Netherlands

Environmental information includes
documents “referring” to it

Article 2(5)

ACCC/C/2010/50 (Czech Republic)

Definition of “the public concerned” is very broad

ACCC/C/[2012/71 (Czech Republic)

Persons living within the possible range of the adverse effects of

an activity qualify as public concerned

ACCC/C/2013/91 (United Kingdom)

Foreign public is part of the public
concerned

ACCC/C/2013/91 (United Kingdom)

Impacts on property, health and even quality of life should be
considered to qualify as public concerned

ACCC/C/2013/91 (United Kingdom)

Even small risk of serious events should be taken into account
when determining the public concerned

Commentary
Article 2(2): “Public authority”

State companies can be a
“public authority”

A company that is established by national law
and is state-owned falls under the definition
of “public authority” in accordance with article
2, paragraph 2 (b) and (c). (ACCC/C/2004/4
Hungary, para. 10)

The National Atomic Company Kazatomprom
of Kazakhstan was found to be a “public au-
thority”, as it is a legal person performing
administrative functions under national law,
including activities in relation to the environ-
ment (article 2, paragraph 2 (b)), performing
public functions under the control of a public
authority (article 2, paragraph 2 (c)), and fully
owned by the State. (ACCC/C/2004/1Kazakh-
stan, para. 17)
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Administrative review bodies are not
bodies acting in a judicial or legislative
capacity

The Convention excludes from the definition of
“public authority” “bodies acting in a judicial or
legislative capacity”, but not bodies acting in
the capacity of an administrative review bodly.
The Convention distinguishes between judicial
and administrative procedures, and excludes
public authorities only when they act in a ju-
dicial capacity, but not when they act by way
of administrative review. (ACCC/C/2008/32
European Union part Il, para. 110)

Nuclear operators and large electricity
producers fall under “public authority”
definition

The courts of the Party concerned have found
that both national companies perform public
responsibilities or services. As these courts
observed, the companies’ nuclear power plant
is the only nuclear power plant in Hungary and
plays a significant role in electricity produc-
tion. A court of the Party concerned further
found that its conclusion that the company
performed public duties was supported by the
Atomic Act and the provisions of the highly
protected social interest that prevails in the
peaceful uses of nuclear energy; the strict le-
gal regime that governs the peaceful uses of
nuclear energy; the system of governance and
regulation and also the related responsibilities
of the Government and the parliament as well
as the company — through its role in electricity
production. The Committee agrees that these
characteristics demonstrate that the com-
panies indeed have public responsibilities or
functions, or provide public services.

The phrase “in relation to the environment”
should be interpreted in a manner consist-
ent with the objectives of the Convention. As
nuclear power stations are clearly an activity
within the scope of the Convention (para-
graph 1of annex | to the Convention), entities
engaged in activities involving nuclear power
stations, such as the construction of new re-
actors as in the present case, that are provid-
ing a public service, do so “in relation to the
environment.”

The Party concerned states that the first
company is a corporation whose shares are
held as to 99.91 per cent by a second com-
pany, a fully State-owned corporation. On
this fact alone, it is clear that both companies
are under the control of a body falling within
article 2, paragraph 2 (a) of the Convention.
(ACCC/C/2014/105 Hungary, para. 96-98)

European Commission is a public authority

The Party concerned is a Party to the Con-
vention in its capacity as a regional eco-
nomic integration organization. The definition
of “public authority” in article 2, paragraph 2,
includes, in subparagraph (d), “the institutions
of any regional economic integration organi-
zation referred to in article 17 which is a Party
to the Convention”. Accordingly, the European
Commission, as an institution of the EU as the
Party concerned, is a “public authority” under
article 2, paragraph 2, and thereby also for the
purposes of article 9, paragraph 3.

The Committee concludes that, when acting
pursuant to article 108 of the Treaty on the
Functioning of the European Union, the Com-
mission is indeed a public authority under
article 2, paragraph 2, and thus is likewise a
public authority for the purposes of article
9, paragraph 3. (ACCC/C/2015/128 European
Union, para. 103, 107)

Parliament can be public authority

If the parliament takes decisions that are not
legislative in nature but authorizes a specific
project, it does not act in a legislative capac-
ity, but rather as the “public authority”. The
Committee observes that if all large-scale
projects were subject to parliamentary au-
thorizations procedure and evoked article 2,
paragraph 2, then there is arisk that important
projects would never be subject to the public
participation requirements of the Convention
and this would run counter its objectives.
(ACCC/C/201/61 United Kingdom, para. 54)

Public authorities only excluded while
acting in their “legislative capacity”

The reference to bodies and institutions “act-
ing in their legislative capacity” does not ex-
clude public authorities, including the Govern-
ment, when engaged in preparing laws until
the draft or proposal is submitted to the body
or institution that adopts the legislation. Arti-
cle 2, paragraph 2, only excludes the body or
institution when it acts in its “legislative ca-
pacity”. Accordingly, a parliament may act as
a public authority under the Convention when
itis not acting in its legislative capacity, for ex-
ample when authorizing an activity or project.

This rather strict and precise understanding
is also supported by the French and Russian
versions of the Convention. Taking into ac-
count that the legislative process is likely to
differ between the Parties, it ensures a uni-
form application of article 2, paragraph 2,
and prevents the Parties from excluding the
application of the Convention by expanding
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their preparatory processes so as to allow
for comprehensive preparatory processes
with several public authorities involved in the
process without any transparency or public
participation. While such comprehensive pre-
paratory procedures are perfectly in line with
the Convention, they must not be used to ex-
clude opportunities for members of the pub-
lic to request environmental information or to
participate in the preparation by executive
bodies of legislation to be adopted by national
parliaments. Lastly, the understanding of the
phrase as not including executive bodies in
the preparatory proceedings when drafting
legislation to be adopted by the national par-
liament is in line with the eleventh recital of
the preamble of the Convention, whereby the
Parties invite the “legislative bodies to imple-
ment the principles of this Convention in their
proceedings”. (ACCC/C/2014/120 Slovakia,
para. 98 ff.).

A public authority may not act in
legislative capacity when adopting a plan
or programme

When a public authority within the meaning
of article 2, paragraph 2, adopts air quality
protection programmes and short-term ac-
tion plans that qualify as plans or programmes
under article 7, rather than authorizing specific
activities or projects, this may nevertheless
constitute an “act” of a “public authority”
within the meaning of article 9, paragraph
3. In such a case, the public authority is not
considered to act in a legislative capacity.
(ACCC/C/2016/151 Poland, para. 99)

Article 2(3):

“Environmental information”

Environmental information includes
documents “referring” to it

The definition of “environmental informa-
tion” in article 2, paragraph 3 (b), includes
any information on administrative measures
affecting or likely to affect the elements of
the environment. The above documents were
prepared in the context of litigation to defend
permits for projects in a Natura 2000 site.
They were thus information prepared in order
to defend administrative measures (i.e. per-
mits) affecting or likely to affect the elements
of the environment. The Committee accord-
ingly concludes that the documents listed

in paragraph 95 above are “environmental
information” within the meaning of article 2,
paragraph 3 (b). (ACCC/C/2014/124 Nether-
lands, para. 96)

“Environmental decision-making” includes
potentially relevant information and is to be
interpreted broadly

The term “used in environmental deci-
sion-making” in the last clause of article 2, para-
graph 3 (b), should not be read as requiring that
such analyses and assumptions have already
been used in environmental decision-making.
Such a reading is inconsistent with the Con-
vention. Rather, it should be understood to in-
clude information that may potentially be used
in environmental decision-making. Moreover,
“environmental decision-making” is to be un-
derstood in its broadest sense and so is not
limited to decision-making under articles 6,
7 or 8. Accordingly, a cost-benefit study on
a renewable energy export programme that
may potentially be used in environmental
decision-making constitutes “environmental
information” under article 2, paragraph 3 (b).
(ACCC/C/2014/12 Ireland, para. 134, 135)

A governmental decree on land use
constitutes “measures”

The issuing of government decrees on land use
and planning constitutes “measures” within the
meaning of article 2, paragraph 3 (b), of the
Convention. (ACCC/C/2004/8 Armenia, para.
20)
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A feasibility study can be environmental
information

A feasibility study for a legislative amendment
that would allow the import and disposal of
foreign low- and medium-level radioactive
waste falls under article 2, paragraph 3 (b).
(ACCC/C/2004/1 Kazakhstan, para. 18)

Raw data is environmental information

The definition and scope of “environmental
information” under the Convention is broad.
Article 2, paragraph 3, provides an indicative
list of what would constitute environmental
information and mentions that environmen-
tal information means any information, with-
out qualifying the form of the information or
whether such information may be in the form
of “raw” or “processed” data. The Committee
finds that raw data on the state of the air and
the atmosphere constitute environmental in-
formation according to article 2, paragraph 3
(a). (ACCC/C/2010/53 United Kingdom, para.
74-75)

Archaeological studies are environmental
information

The archaeological study contains information
on the state of “cultural sites and built struc-
tures” (i.e., the Roman ruins), which “may be
affected by activities or measures, including
administrative measures” (i.e, the “activity”
of mining, or the “administrative measure” of
the archaeological discharge certificate) “af-
fecting or likely to affect the elements of the
environment” (i.e,, soil, land, landscape and nat-
ural sites). In the light of the preceding anal-
ysis, the Committee considers the definition
of environmental information is clearly wide
enough to include the archaeological study.
(ACCC/C/2012/69 Romania, para. 49)

Mining licenses and related information are
environmental information

The Committee finds that the licences and
other mining-related information requested,
including the “quantities of non-ferrous ore”
that were entitled to be extracted under those
licences, are clearly “environmental informa-
tion” within the scope of article 2, paragraph 3.
(ACCC/C/2012/69 Romania, para. 51)

Information about activities and measures
aimed at the safe operation of a nuclear
facility is environmental information

The Preliminary Safety Analysis Report and
the Basic Design of Mochovce Units 3 and 4
provide for activities and measures aimed at
the safe operation of the nuclear facility. They

thus both undoubtedly fall within the scope of
article 2, paragraph 3 (b). (ACCC/C/2013/89
Slovakia, para. 80)

Financing agreements can contain
environmental information

It has to be assessed on a case-by-case ba-
sis if a financing agreement contains environ-
mental information. For instance, if a financing
agreement deals with specific measures con-
cerning the environment, such as the protec-
tion of a natural site, it is to be seen as contain-
ing environmental information. The definition
of “environmental information” provided in
article 2, paragraph 3 (b), includes factors and
activities or measures affecting or likely to af-
fect the elements of the environment. A list of
examples of types of "activities or measures”
that fall within the definition is provided, and
comprises the following: "administrative meas-
ures, environmental agreements, policies, leg-
islation, plans and programmes". The use of the
word "including” in this context implies that this
is a non-exhaustive list, and that other types
of activities or measures, such as financing
agreements, that affect or are likely to affect
the environment are covered by the definition.
(ACCC/C/2007/21 European Community, para.
30b)

Studies and analyses may constitute
environmental information

The Committee notes that the studies and
analyses requested by Energiaklub, such as
the feasibility study, waste strategy, as well
as the “preparation of specific chapters con-
cerning new units of the environmental licens-
ing documentation (with option)” may include
information on “the state of elements of the
environment, such as air and atmosphere, wa-
ter, soil, land”, etc., under article 2, paragraph 3
(a). Such information may also fall under article
2, paragraph 3 (b), as “cost-benefit and other
economic analyses and assumptions used in
environmental decision-making”. Lastly, such
information can also concern the state of hu-
man health and safety, conditions of human life,
inasmuch as they are or may be affected by the
state of the elements of the environment under
article 2, paragraph 3 (c). (ACCC/C/2014/105
Hungary, para. 100)

Permits may include environmental
information

A permit is an administrative measure and it
follows that any information in a permit affect-
ing or likely to affect the elements of the envi-
ronment constitutes environmental informa-
tion within the meaning of article 2, paragraph
3. The information concerning the imperative
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reasons of overriding public interest regarding
a Natura 2000 site constitutes environmental
information within the meaning of article 2, par-
agraph 3 (b). (ACCC/C/2014/124 Netherlands,
para. 88, 90)

Production-sharing agreement on
extraction of mineral resources is
“administrative measure” that impacts
environmental elements

A production-sharing agreement, in which one
party (the State) assigns the other party (the
investor) the right to prospect for, explore and
extract mineral resources in the designated
subsoil area(s) and to perform the works re-
lated to the agreement for a specified period of
time, whereas the investor undertakes to per-
form the assigned works at its own cost and
risk, with further compensation of the costs
and receipt of payment (remuneration) in the
form of a portion of the profit production, is
an “administrative measure” within the mean-
ing of article 2, paragraph 3 (b). Furthermore,
a production-sharing agreement concerning
the extraction of mineral resources is clearly a
measure “affecting or likely to affect the state
of elements of the environment” such as “sail,
land, landscape and natural sites” for the pur-
poses of article 2, paragraph 3 (b). The state
of other elements of the environment may be
affected as a result of the extraction process
as well. (ACCC/C/2014/118 Ukraine, para. 100)

Article 2(4): “The public”

Some local representative bodies can
qualify as the public

The Committee concludes that community
councils in Scotland qualify as “the public”
within the definition of article 2, paragraph 4,
due to the role of the council in representing
the interests of the community in planning
matters and the fact that council members
provide their services on a voluntary basis and
have no regulatory decision-making functions.
(ACCC/C/[2012/68 European Union and United
Kingdom, para. 83)

Article 2(5):

“The public concerned”

Definition of “the public concerned” is
very broad

While narrower than the definition of “the pub-
lic”, the definition of “the public concerned”
under the Convention is still very broad.
Whether a member of the public is affected
by a project depends on the nature and size
of the activity. For instance, the construction
and operation of a nuclear power plant may
affect more people within the country and in
neighbouring countries than the construc-
tion of a tanning plant or a slaughterhouse.
Also, whether members of the public have
an interest in the decision-making depends
on whether their property and other related
rights (in rem rights), social rights or other
rights or interests relating to the environment
may be impaired by the proposed activity.
Importantly, this provision of the Convention
does not require an environmental NGO as a
member of the public to prove that it has a
legal interest in order to be considered as a
member of the public concerned. Rather, ar-
ticle 2, paragraph 5, deems NGOs promoting
environmental protection and meeting any
requirements under national law to have such
an interest. (ACCC/C/2010/50 Czech Repub-
lic, para. 66)
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Residents are among the public concerned

Residents living along a proposed route of
power line construction are among the “pub-
lic concerned”. (ACCC/C/2004/2 Kazakhstan,
para. 23)

Tenants are part of the public concerned

A tenant is a person who holds, or pos-
sesses for a time, land, a house/apartment/
office or the like, from another person (usu-
ally the owner), usually for rent. Although
the relationship of the tenant to the object
is always intermediated, since tenants, even
short-term tenants, may be affected by the
proposed activity, they should generally be
considered to be within the definition of the
public concerned under article 2, paragraph
5, and should therefore enjoy the same rights
as other members of the public concerned.
(ACCC/C/2010/50 Czech Republic, para. 67)

Statutes may be used to qualify an NGO as
promoting environmental protection

Whether or not an NGO promotes environ-
mental protection can be ascertained in a
variety of ways, including, but not limited to,
the provisions of its statutes and its activities.
Parties may set requirements under national
law, but such requirements should not be in-
consistent with the principles of the Conven-
tion. (ACCC/C/2009/43 Armenia, para. 81)

Persons living within the possible range of
the adverse effects of an activity qualify
as public concerned

In this regard, the public may potentially be
concerned both because of the possible
effects of the normal or routine operation
of the nuclear power plant and because of
the possible effects in case of an accident
or other exceptional incident. In both cases,
the decision-making may impact not only on
matters, such as property or health, but also
on less measurable aspects, like quality of
life. For an ultrahazardous activity such as a
nuclear power plant, members of the public
may be affected or be likely to be affected
by, or have an interest in, the environmen-
tal decision-making within the scope of the
Convention even if the risk of an accident is
very small. In determining who is concerned
by the environmental decision-making, the
Committee also considers the magnitude
of the effects if an accident should indeed
occur, whether the persons and their living
environment within the possible range of the
adverse effects could be harmed in case of an
accident, and the perceptions and concerns
of persons living within the possible range of

the adverse effects. (ACCC/C/2012/71 Czech
Republic, para. 74)

Nuclear activities pose transboundary
risks of adverse effects

It is clear to the Committee that with respect
to nuclear power plants, the possible adverse
effects in case of an accident can reach way
beyond State borders and over vast areas
and regions. (ACCC/C/2012/71 Czech Repub-
lic, para. 74)

Foreign public is part of the public
concerned

The Committee notes that the definitions of
the public and the public concerned in ar-
ticle 2, paragraphs 4 and 5, do not contain
any wording that limits their scope to only
the public in the Party concerned. Rather, the
Committee considers that those definitions
should be seen in the context of the require-
ments set out in article 3, paragraph 9, which
requires that the public shall have access to
information, have the possibility to participate
in decision-making and have access to justice
in environmental matters without discrimina-
tion as to the citizenship, nationality or dom-
icile. (ACCC/C/2013/91 United Kingdom, para.
68)

Decisions on nuclear power plants and
other ultrahazardous activities require
involvement of foreign public

It is clear to the Committee that with respect
to nuclear power plants, the possible adverse
effects in case of an accident can reach far
beyond State borders and over vast areas and
regions. For decision-making that relates to
complex and ultrahazardous activities such as
nuclear power plants, it is therefore important
to secure public participation appropriate to
that activity with respect to these areas and
regions both within and beyond the State bor-
ders of the Party concerned. (ACCC/C/2013/91
United Kingdom, para. 75)

Given the proximity of Almaraz nuclear power
plant to the Portuguese border (100 km), the
Committee considers that the public in Portu-
gal is undoubtedly among the public affected
or likely to be affected by, and having an inter-
est in, the Ministerial Order to extend the op-
eration of reactors | and Il of Almaraz nuclear
power plant until 2027 and 2028 respectively.
(ACCC/C/2020/183 Spain, para. 66)
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Even small risk of serious events should be
taken into account when determining the
public concerned

In cases concerning ultrahazardous activities,
such as nuclear power plants, members of
the public may be affected or likely to be af-
fected by, or have an interest in, environmen-
tal decision-making within the scope of the
Convention, even if the risk of an accident is
very small. (ACCC/C/2013/91 United Kingdom,
para. 75)

Impacts on property, health and even
quality of life should be considered to
qualify the public concerned

With respect to decisions to permit specific
activities within the scope of article 6 of the
Convention, the public may be concerned ei-
ther because of the possible effects of the
normal or routine operation of the activity in
question or because of the possible effects in
the case of an accident or other exceptional
incident, or both. In either case, the decision
to permit a particular activity may not only
impact measurable factors, such as the prop-
erty or health of the public concerned, but
also less measurable aspects, like their qual-
ity of life. (ACCC/C/2013/91 United Kingdom,
para. 73)

Factual interest is sufficient for qualifying
as public concerned

Moreover, whether the public is affected or
likely to be affected by environmental deci-
sion-making must not be determined only by
considering the risk of adverse effects or ac-
cidents in statistical terms. In the same vein,
the notion of having an interest in the envi-
ronmental decision-making should include
not only members of the public whose legal
interests or rights guaranteed under law might
be impaired by the proposed activity, but also
those who have a mere factual interest (for ex-
ample, in the case of a proposed activity that
may affect a waterway, bird watchers inter-
ested in keeping nests intact or anglers inter-
ested in keeping waters fishable). It may also
include, as is the case in many jurisdictions,
persons who have expressed an interest in a
given case without having stated any specific
reason for their interest. (ACCC/C/2013/91
United Kingdom, para. 74)
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Article 3 - General
provisions

1. Each Party shall take the necessary legislative, regulatory
and other measures, including measures to achieve compa-
tibility between the provisions implementing the information,
public participation and access-to-justice provisions in this
Convention, as well as proper enforcement measures, to es-
tablish and maintain a clear, transparent and consistent fra-
mework to implement the provisions of this Convention.

2. Each Party shall endeavour to ensure that officials and aut-
horities assist and provide guidance to the public in seeking
access to information, in facilitating participation in decisi-
on-making and in seeking access to justice in environmental
matters.

3. Each Party shall promote environmental education and en-
vironmental awareness among the public, especially on how
to obtain access to information, to participate in decision-
making and to obtain access to justice in environmental mat-
ters.

4. Each Party shall provide for appropriate recognition of and
support to associations, organisations or groups promoting
environmental protection and ensure that its national legal
system is consistent with this obligation.

5. The provisions of this Convention shall not affect the right
of a Party to maintain or introduce measures providing for
broader access to information, more extensive public par-
ticipation in decision-making and wider access to justice in
environmental matters than required by this Convention.

6. This Convention shall not require any derogation from exis-
ting rights of access to information, public participation in
decision-making and access to justice in environmental mat-
ters.

7. Each Party shall promote the application of the principles
of this Convention in international environmental decision-
making processes and within the framework of international
organisations in matters relating to the environment.

8. Each Party shall ensure that persons exercising their rights
in conformity with the provisions of this Convention shall not
be penalised, persecuted or harassed in any way for their in-
volvement. This provision shall not affect the powers of natio-
nal courts to award reasonable costs in judicial proceedings.

9. Within the scope of the relevant provisions of this Con-
vention, the public shall have access to information, have the
possibility to participate in decision-making and have access
to justice in environmental matters without discrimination as
to citizenship, nationality or domicile and, in the case of a le-
gal person, without discrimination as to where it has its regis-
tered seat or an effective centre of its activities.
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Cross-reference tahle

Key Cases

Interpretation Highlights

Article 3(1)

ACCC/C/2004/2 (Kazakhstan)

Direct effect of the Convention is no
sufficient framework

Article 3(2)

ACCC/C/2013/90 (United Kingdom)

Not taking enforcement action violates the requirement to
facilitate public participation and access to justice

ACCC/C/2013/92 (Germany)

“Shall endeavour” is an obligation of effort

Article 3(5, 6)

ACCC/C/2004/4 (Hungary)

Principle of non-retrogression does not fully apply

ACCC/C/2017/161 (Bulgaria)

No “anti-backsliding clause”

Article 3(8)

ACCC/C/2008/27 (United Kingdom)
ACCC/C/2010/50 (Czech Republic)

Court costs may amount to penalization or harassment

ACCC/C/2014/102 (Belarus)

Words “penalized”, “persecuted” and
“harassed” shall be understood in their ordinary meaning

ACCC/C/2014/102 (Belarus)

Fourfold test for breach of Article 3(8)

ACCC/C/2014/102 (Belarus)

Article 3(8) covers actions of all persons and bodies

ACCC/C/2014/102 (Belarus)

Providing legal advice to persons exercising their environmental
rights falls under article 3 (8) protection

ACCC/C/2014/102 (Belarus)

Organizing or participating in street action constitutes exercise
of right to participate

Article 3(9)

ACCC/C/2012/71 (Czech Republic)

Discrimination test: no less favourable treatment

ACCC/S/2015/2 (Belarus)

Translation not always required in
transboundary context
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Commentary
Article 3(1):

Establishing a framework for im-

plementation of the Convention

1. A clear, transparent and consistent frame-
work to implement the Convention

Lack of clarity or detail in domestic
legislation leads to non-compliance

Lack of clarity or detail in domestic legisla-
tive provisions demonstrates that the Party
has not taken the necessary measures to es-
tablish and maintain a clear, transparent and
consistent framework to implement the provi-
sions of the Convention. (ACCC/S/2004/1 and
ACCC/C/2004/3 Ukraine, para. 34)

Failure to implement Article 4 and Article
9(1) leads to non-compliance

If a Party fails to comply with its obligations
under article 4 and 9, paragraph 1, by failing
to prove clear instructions on the status and
obligations of bodies performing functions
of public authorities, or regulating the issue
of standing in cases on access to informa-
tion in procedural legislation, it can also be
in breach of the obligation under article 3,
paragraph 1, to establish a clear, transparent
and consistent framework for implementation.
(ACCC/C/2004/1 Kazakhstan, para. 23, 27)

Failure to implement Article 9(4) leads to
non-compliance

The failure to comply with article 9, paragraph
4, with respect to costs as well as time lim-
its by essentially relying on the discretion of
the judiciary can amount to non-compliance
with article 3, paragraph 1, by not having taken
the necessary legislative, regulatory and other
measures to establish a clear, transparent and
consistent framework to implement the Con-
vention. (ACCC/C/2008/33 United Kingdom,
para. 140)

Framework implementing Article 4(8) has
to be clear, transparent and consistent

Not establishing and maintaining a clear,
transparent and consistent framework to im-
plement article 4, paragraph 8, fails to comply
with article 3, paragraph 1. Any charges per-
mitted by the framework must be reasonable
in nature, with full and coherent explanations
for those charges being made available to any

member of the public making a request for
environmental information. The presumption
is for no charge to be made for the supply
of environmental information upon request.
A framework is unclear, confusing and incon-
sistent if it creates a situation whereby public
authorities can calculate charges in a manner
that is inconsistent and cannot be properly
explained, reasoned or justified, i.e. if there
are differing calculations of the appropriate
charge for the information request and the
term ,primary information” is not explained.
Such a lack of clarity may also have a deterrent
effect on members of the public seeking to
rely on their right to access environmental in-
formation in the first place. (ACCC/C/2017/147
Republic of Moldova, paras. 100-105)

Precedence of international agreements
over national law is not enough

The requirement that the Convention be im-
plemented through a clear, transparent and
consistent framework is not met if, after the
entry into force of the Convention, an imple-
menting law establishes the precedence of
international agreements over its provisions,
while at the same time containing provisions
that are inconsistent with the Convention.
(ACCC/C/2004/5 Turkmenistan, para. 22)

The EU is obliged to transpose the
Convention into EU law

The Convention is binding on EU institutions
and Member States and takes precedence
over legal acts adopted under the Treaty on
the Functioning of the European Union (sec-
ondary legislation). Thus, EU law texts should
be interpreted in accordance with the Con-
vention. However, this does not free the EU
from the obligation to transpose the Conven-
tion through a clear, transparent and consist-
ent framework into EU law according to article
3, paragraph 1. (ACCC/C/2006/17 European
Community, para. 35, 58, 59)

No obligation for public participation
framework without legal requirement

If the Party concerned has no law in force
requiring the preparation of plans or pro-
grammes that do not set the framework for
future development consent, or requiring
public participation in their preparation, it has
no obligations under article 3, paragraph 1, to
provide a regulatory framework for the public
participation in the preparation of such plans
and programmes. (ACCC/C/2014/101 Euro-
pean Union, para. 57)
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All comments, regardless of form of
submission, should be part of public
evaluation

The fact that, contrary to comments on draft
legislation made via a portal, comments on
draft legislation submitted by email or in pa-
per form are not included in the evaluation of
the commenting process and therefore are
not publicly recorded, is concerning and may
lead to a situation where the results of the
participation are only partially reflected in the
evaluation of comments. However, if the sub-
mitter of the draft legislation is still required
to take comments submitted by email or in
paper form into account, and if the different
treatment of comments submitted in paper
form or by email as opposed to through the
portal is explicitly stated in the legislative
rules, the Committee does not go so far as to
find the Party concerned in non-compliance
with the requirement in article 3, paragraph 1,
to establish and maintain a clear, transparent
and consistent framework to implement arti-
cle 8. (ACCC/C/2014/120 Slovakia, paras. 112 ff.)

Legal framework for costs of access to
justice must be clear and transparent

Parties are not expected to ensure that pro-
spective litigants can predict their costs down
to the last euro if their action fails: by defini-
tion, litigation involves a number of imponder-
ables. However, conferring a wide discretion to
the courts when deciding litigation costs by
allowing judges to apportion the costs rather
than apply the “loser pays” principle and in
addition establishing tariffs to guide judges
when determining the other side’s costs with
each category of tariffs having a considera-
ble range within it and leaving the option of
considering environmental claims as either
of “indeterminable” or “indeterminable of
particular importance” value, with markedly
different tariffs between the lower end of the
former and the upper end of the latter, leads
to a lack of certainty and clarity regarding the
costs that claimants will face when exercising
their right to access to justice in environmen-
tal matters. The practice of ordering the un-
successful claimant to pay the same level of
costs to each defendant further exacerbates
this uncertainty as claimants may not be able
to predict beforehand the number of parties
who will become co-defendants. Not having
in place a clear and transparent framework
for determining costs orders against unsuc-
cessful claimants in review procedures under
article 9, paragraphs 2 and 3, is non-compliant
with article 3, paragraph 1. (ACCC/C/2015/130
Italy, paras. 119-121)

Courts should adopt a consistent
interpretation of NGO fee exemptions

By failing to ensure that, in review procedures
subject to article 9, paragraphs 2 and 3, the
courts adopt a consistent interpretation of
a legislation exempting environmental NGOs
from the payment of court filing fees, the
Party concerned fails to comply with the ob-
ligation in article 3, paragraph 1, to establish
and maintain a clear, transparent and consist-
ent framework to implement the Convention.
(ACCC/C/2015/130 ltaly, para. 125)

2. Necessary legislative, regulatory and ot-
her measures

Direct effect of the Convention is no
sufficient framework

In jurisdictions where the Convention has di-
rect effect, Parties still have to take the neces-
sary legislative, regulatory and other measures
to establish and maintain a clear, transparent
and consistent framework for implemen-
tation. Among others, national regulations
should cover timely, adequate and effective
notification of the public concerned, early and
effective opportunities for participation and
the taking of due account of the outcome of
public participation. (ACCC/C/2004/2 Ka-
zakhstan, para. 28)

Article 3(2): Assisting the public

Not taking enforcement action violates
the requirement to facilitate public
participation and access to justice

By failing to take effective enforcement ac-
tion against the operator's non-permitted
activities for so long that those activities
were deemed lawful and could no longer be
subject to either public participation in de-
cision-making under article 6 or access to
justice under article 9, paragraph 3, the Party
concerned failed to meet the requirements
of article 3, paragraph 2, to endeavour to en-
sure that its officials and authorities facilitate
the public’s participation in decision-making
and access to justice under the Convention.
(ACCC/C/2013/90 United Kingdom, para. 159)

Assistance and guidance requirement
applies to decision-making across borders

There is nothing in the wording of article 3,
paragraph 2, or elsewhere in the Convention
to imply that the obligation to “endeavour to
ensure that officials assist and provide guid-
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ance to the public ... in facilitating participa-
tion in decision-making” applies only with
respect to the authorities competent to take
a decision under articles 6, 7 or 8. Likewise,
there is nothing in its wording to imply that
the obligation applies only with respect to
decision-making procedures inside the Party
concerned. Rather, it is apparent to the Com-
mittee that the provisions in article 3 contain
a number of obligations (such as those in ar-
ticle 3, paragraphs 2, 3, 4, 7 and 8) that stand
alone as well as complement the other arti-
cles of the Convention. Moreover, in the light
of the eighth preambular paragraph to the
Convention, it is clear to the Committee that
this obligation must be seen in the context
of rights of the public under the Convention
generally. In this regard, the Committee notes
that the twenty-third preambular paragraph
to the Convention specifically refers to vari-
ous United Nations Economic Commission for
Europe instruments, including the Espoo Con-
vention, which envisage public participationin
decision-making in the transboundary con-
text. The Committee considers that in doing
so, the Convention’s preamble recognizes the
importance of including the public concerned
across borders in relevant decision-making. In
the light of the above, it is clear to the Com-
mittee that the obligation on the Party con-
cerned to “endeavour to ensure that officials
assist and provide guidance to the public [...] in
facilitating participation in decision-making”
applies also to decision-making procedures
outside the Party concerned where authori-
ties of the Party concerned are not competent
to take decisions. (ACCC/C/2013/92 Germany,
para. 84, 86)

“Shall endeavour” is an obligation of effort

Article 3, paragraph 2, requires that each Party
“shall endeavour” to ensure that officials and
authorities assist and provide guidance to
the public in facilitating participation in de-
cision-making. While this is an obligation of
effort, rather than of result, nevertheless the
efforts taken may be subject to due diligence
scrutiny. Moreover, while the obligation to
“endeavour to ensure”, just like all other ob-
ligations in the Convention, is addressed to
the Party concerned, the Committee may
examine in specific cases whether a public
authority or an official, as a representative of
the Party concerned, took the efforts needed
to meet the requirement of this provision.
(ACCC/C/2013/92 Germany, para. 88)

Parties have to ensure that officials
provide guidance to the public

As a minimum, article 3, paragraph 2, requires
that, before a public participation proce-

dure takes place, Parties endeavour to en-
sure that their officials provide guidance to
the public so that the public has an adequate
understanding of the relevant law, the deci-
sion-making procedure and its opportunities
to participate. (ACCC/S/2015/2 Belarus, para.
158)

Parties must ensure authorities actively
enforce rules

To fulfil a Party’s obligations under article 3,
paragraph 2, it is not enough that it merely
puts in place a legal framework. It has equally
an obligation to take efforts to ensure that the
responsible public authorities follow the rele-
vant rules. (ACCC/C/2015/131 United Kingdom,
para. 165)

Providing inaccurate information by public
authorities may violate Article 3(2)

Provision by public authorities, being emana-
tions of the Party concerned, of inaccurate or
misleading information to the public is con-
trary to the obligation in article 3, paragraph
2, for Parties to endeavour to assist the public
to exercise its rights under the Convention.
This is particularly apposite if an inaccurate
statement was made one day after the public
authority had filed its acknowledgement of
service in response to the communicant’s ap-
plication for judicial review. (ACCC/C/2015/131
United Kingdom, para. 171)

Public interest triggers request to foreign
country to facilitate participation

The Party concerned has not disputed that
the interest of the German public in deci-
sion-making regarding construction of nu-
clear power plants, including Hinkley Point C,
was well known to the German authorities. If
the communicant’s request of 28 February
2013 was not received so close to the date
when the decision on Hinkley Point C was re-
quired to be taken under United Kingdom law,
the Committee considers that, given that the
Party concerned was aware (not least owing to
the petition sent on 25 February 2013) of the
strong interest of members of its public in the
decision-making on Hinkley Point C, it would
have been obliged by article 3, paragraph 2, to
at least enquire with the United Kingdom what
could be done to facilitate the participation
of the German public in the decision-making.
If, as a result of those efforts, it ultimately be-
came clear that nothing further to facilitate
the participation of the German public could
be done, the refusal by the Party concerned
of the communicant’s request should have
clearly demonstrated that due account had
been taken of their concerns and not only of
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the views of the authorities. Moreover, at a
minimum it should have provided the links to
where the relevant information and contact
details concerning the national public par-
ticipation procedure could be found on the
United Kingdom website. (ACCC/C/2013/92
Germany, para. 93)

Decision not to issue a screening direction
does not breach Article 3(2)

A decision by the Secretary of State in the
United Kingdom not to exercise his or her
discretion in favour of issuing a screening di-
rection does not entail a breach of the obli-
gation to assist and provide guidance to the
public according to article 3, paragraph 2.
(ACCC/C/2015/131 United Kingdom, para. 158)

Article 3(4): Recognition and

support to environmental NGOs

Non-registered NGOs

The Convention does not exclude the pos-
sibility for Parties to regulate and monitor
NGO activities within their jurisdiction and
stipulates no requirement to either regulate
or de-regulate activities of non-registered
NGOs. However, if a Party combines the pro-
hibition of non-registered associations with
overly difficult registration procedures and re-
quirements, non-compliance has been found.
(ACCC/C/2004/5 Turkmenistan, para. 20, 21)

Article 3(5) & Article 3(6):

“Floor, not a ceiling” principle

Principle of non-retrogression does not
fully apply

The general principle of international law of
non-retrogression is not fully applicable within
the scope of the Convention. The Committee
found that negotiating Parties did not wish to
completely exclude a possibility of reducing
existing rights as long as they did not fall be-
low the level granted by the Convention, see
article 3, paragraph 6. However, if article 3,
paragraph 6, is read together with article 3,
paragraph 5 and article 1, such reduction was
not generally perceived to be in line with the
objective of the Convention. (ACCC/C/2004/4
Hungary, para. 17, 18)

Implementation of the Convention should
be strengthened over time

In keeping with the objective set out in pre-
ambular paragraph 7 and article 1 to protect
and improve the environment for the benefit
of present and future generations, concomi-
tant implementation of the rights under the
Convention, in general, should be strength-
ened over time. (ACCC/C/2012/57 Denmark,
para. 46)
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No “anti-backsliding clause”

The negotiating parties did not see fit to in-
clude an "anti-backsliding clause” in the Con-
vention’s text. Consequently, to find non-com-
pliance in a particular case, the Committee
must have evidence before it that the min-
imum requirements set by the Convention
have not been met. (ACCC/C/2017/161Bulgaria,
para. 105 — with reference to the Aarhus Con-
vention Implementation Guide, p. 68)

No precedence to rights under other
treaties

With respect to the claim by the Party con-
cerned that article 3, paragraph 6, gives
precedence to the Espoo Convention, the
Committee stresses that article 3, paragraph
6, requires that there be no derogation from
existing rights of the public — not the rights
of Parties under any international agreements
— and it therefore cannot be interpreted as
giving precedence to any right of the Party
concerned under the Espoo Convention.
(ACCC/C/2013/92 Germany, para. 85)

Article 3(8): No penalization of

persons exercising Convention

rights

1. General issues under Article 3(8)

Words “penalized”, “persecuted” and
“harassed” shall be understood in their
ordinary meaning

The terms “penalized”, “persecuted” and
"harassed” are not defined in the Convention,
and they are to be understood according to
their ordinary meaning in their context and in
the light of the Convention’s object and pur-
pose. According to the ordinary meaning of
the terms: “to penalize” means to impose a
restriction or penalty on, to put at a disadvan-
tage; “to harass” means to trouble or vex by
repeated attacks; and “to persecute” means
to seek out and subject (a person, group, or-
ganization, etc.) to hostility or ill-treatment,
on grounds of political belief, religious faith,
race, etc.; to oppress, to torment. As stated in
the Aarhus Convention Implementation Guide,
article 3, paragraph 8, “is a broadly worded
provision which aims to prevent retribution
of any kind.” (ACCC/C/2014/102 Belarus, para.
67 — with reference to the Aarhus Convention
Implementation Guide, p. 71)

Fourfold test for breach of Article 3(8)

The Committee considers that in order to
demonstrate a breach of article 3, paragraph
8, by the Party concerned, four elements must
be established, that is:
(a) One or more members of the public
have exercised their rights in conformity
with the provisions of the Convention;
(b) The member of the public or those
members of the public have been
penalized, persecuted or harassed;
(c) The penalization, persecution or
harassment was related to the member(s)
of the public’s exercise of their rights under
the Convention;
(d) The Party concerned has not taken the
necessary measures to fully redress any
penalization, persecution or harassment
that did occur.
(ACCC/C/2014/102 Belarus, para. 65)

Article 3(8) applies to all situations

The exercise of these rights would include sit-
uations in which the provisions of the Conven-
tion concerning access to information, public
participation in decision-making and access
to justice set out in articles 4 to 9 are appli-
cable and also situations covered by the gen-
eral provisions of article 3, but is not limited to
them. Accordingly, the Committee finds that
article 3, paragraph 8, applies to all situations
in which members of the public seek access
to information, public participation or access
to justice in order to protect their right to live
in an environment adequate to their health or
well-being. (ACCC/C/2014/102 Belarus, para.
66)

Article 3, paragraph 8, implies specific
targeting

Article 3, paragraph 8, implies that persons
have in some way been “targeted” for exercis-
ing their rights under the Convention. Thus, a
court’s designation of a claim as “totally with-
out merit”, which is provided for in the legal
framework regarding applications for permis-
sion for judicial review generally, not only in
cases falling under the Convention, is not in
non-compliance with article 3, paragraph 8.
(ACCC/C/2015/131 United Kingdom, para. 153)

Human rights approach to assessing
state’s intervention may be useful

In determining whether the alleged treat-
ment amounts to penalization, persecution
or harassment, the Committee notes the
approaches taken within the framework of
human rights instruments. Such instruments
generally provide wide protection against hu-
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man rights violations combined with possi-
bilities for the State concerned to claim its
actions served a legitimate aim or at least did
not relate to the special characteristics of the
person concerned. This approach envisages
that, depending on the particular facts of the
case at hand, an action taken by the State
may be objective and reasonable, pursue a
legitimate purpose and be proportional in
one set of circumstances, and not in another.
(ACCC/C/2014/102 Belarus, para. 68)

Penalization, persecution or harass-
ment allegations must be assessed on a
case-by-case basis

Whether the alleged treatment amounts to
penalization, persecution or harassment must
be assessed on a case-by-case basis in the
light of the particular circumstances, includ-
ing whether the action taken by the State is
objective and reasonable, and pursues a le-
gitimate purpose. (ACCC/C/2014/102 Belarus,
para. 69)

Article 3(8) covers actions of all persons
and bodies

The Committee notes that the wording of ar-
ticle 3, paragraph 8, is not limited in its appli-
cation to acts of public authorities as defined
in article 2, paragraph 2, but rather covers pe-
nalization, persecution or harassment by any
State body or institution, including those act-
ing in a judicial or legislative capacity. It also
covers penalization, persecution or harass-
ment by private natural or legal persons that
the Party concerned did not take the neces-
sary measures to prevent. (ACCC/C/2014/102
Belarus, para. 70)

Article 3(8) covers actions by Members of
Parliament

Article 3, paragraph 8, covers penalization,
persecution or harassment by any State body
or institution, including those acting in a ju-
dicial or legislative capacity. It is intentionally
not limited to “public authorities”, as defined
under article 2, paragraph 2, but was drafted
to apply more broadly to avoid penalization,
persecution or harassment “in any way” of
persons exercising their rights in conformity
with the Convention. The exclusion of bodies
or institutions acting in a legislative capac-
ity from the definition of “public authorities”
in article 2, paragraph 2, is intended to pro-
tect the core function of legislating. Making
statements during sessions of parliament
that penalize, persecute or harass persons
exercising their rights in conformity with the
Convention cannot be considered part of that
core function. The exclusion under article 2,

paragraph 2, of bodies or institutions acting in
a legislative capacity therefore does not apply.
(ACCC/C/2017/161 Bulgaria, para. 154)

Causation is a key element of Article 3(8)

A key element of article 3, paragraph 8, is
causation. The treatment amounting to pe-
nalization, persecution or harassment must
have occurred because the communicant
has sought to exercise his or her rights under
the Convention. If a person has been penal-
ized, persecuted or harassed but that was
entirely unrelated to his or her exercise of
his or her rights under the Convention, then
there is no breach of article 3, paragraph 8.
(ACCC/C/2014/102 Belarus, para. 71)

Evidence of difference in treatment shifts
burden of proof to the State

With respect to the level and burden of proof,
the Committee considers that useful guidance
may be drawn from the approach taken by the
European Court of Human Rights to cases of
alleged discrimination under article 14 of the
European Convention on Human Rights. When
determining whether discrimination has oc-
curred, the European Court of Human Rights
has held that the applicant is only required to
show evidence of a difference in treatment,
after which the onus passes to the State to
demonstrate that the difference in treatment
can be justified.

Applying the above approach to article 3,
paragraph 8, the Committee considers that
the communicant must first establish a prima
facie case that members of the public were
penalized, persecuted or harassed because
they sought to exercise their rights under the
Convention. The burden of proof then moves
to the Party concerned to show, on the bal-
ance of probabilities, that the penalization,
persecution or harassment was entirely un-
related to the fact that those persons sought
to exercise their rights under the Convention.
(ACCC/C/2014/102 Belarus, para. 72-73)

State must prove its actions were entirely
unrelated to the exercise of environmental
rights

The burden of proof then moves to the Party
concerned to show, on the balance of proba-
bilities, that these events were entirely unre-
lated to the fact that the communicant sought
to exercise their rights under the Convention.
(ACCC/C/2014/102 Belarus, para. 104)
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2. Actions which may qualify as penalization,
harassment or persecution

Court costs

Pursuing costs of third parties in a court case
in certain contexts may be unreasonable
and amount to penalization or harassment
within the meaning of article 3, paragraph 8.
(ACCC/C/2008/23 United Kingdom, para. 53)

The Committee does not exclude that pur-
suing costs in certain contexts may amount
to penalization or harassment within article 3,
paragraph 8. (ACCC/C/2008/27 United King-
dom, para. 47)

Attacking activists in local press

By insulting the communicant publicly in the
local press and mass media for its interest in
activities with potentially negative effects on
the environment and health of the local pop-
ulation, the public authorities, and thus the
Party concerned, failed to comply with article
3, paragraph 8. (ACCC/C/2009/36 Spain, para.
64)

Defamation, detention, house search and
arrest

Defamation, detention, house search and ar-
rest by public authorities related to environ-
mental activists carrying out awareness-rais-
ing activities on the potential effects of a
nuclear power plant can amount to a failure
to comply with article 3, paragraph 8, if the
alleged facts are sufficiently substantiated
and the Committee can assess with suffi-
cient certainty the exact course of events.
(ACCC/C/2009/44 Belarus, para. 65)

Prolonged or repeated presence of police

If police presence is prolonged or repeated,
and if the persons concerned have reasonable
grounds to believe that the presence is di-
rected at them, such a presence may in itself
constitute harassment, penalization or perse-
cution in the sense of article 3, paragraph 8.
(ACCC/C/2014/102 Belarus, para. 101)

Contact by security services

The telephoning — even just one telephone
call — and visiting of persons linked to the
communicant, in the context of the com-
municant’s opposition to an activity subject
to the Convention by the State Security De-
partment “to clarify the issues related to the
activity” constitutes harassment, penalization
and persecution by the Party concerned in
non-compliance with article 3, paragraph 8.
(ACCC/C/2013/98 Lithuania, para. 158)

Documents check

The Committee finds that the detention of
the communicant for a documents check
lasting nearly the entire duration of the Cher-
nobyl Way 2013 street action amounted to
harassment, penalization and persecution
within the meaning of article 3, paragraph 8.
(ACCC/C/2014/102 Belarus, para. 107)

Members of Parliament and senior
officials engaging in highly derogatory and
inflammatory statements

In a Bulgarian case, Members of Parliament
and senior officials, including sitting ministers
as well as the then-Deputy Prime Minister, en-
gaged in statements that ranged from accusa-
tions that the persons in question “sabotage”
the local economy and engage in “blackmail”
and “procedural racketeering” motivated by
personal financial gain, to more direct offen-
sive language, including the use of labels such
as “green Jihadists” and a call for the depor-
tation of an individual “in a box van” from the
Party concerned. The Committee found these
statements to include highly derogatory and
inflammatory language that directly targets
environmental NGOs and individuals exer-
cising their rights under the Convention and
thus to demonstrate a recurring pattern of
harassment. (ACCC/C/2017/161 Bulgaria, para.
157-163)

3. Exercising rights

Petition against a project is a legitimate
exercise of the right to participate

The Committee considers that a petition
against a proposed activity that may have
a significant environmental impact, such
as a nuclear power plant, is a legitimate ex-
ercise of the public’s right to participate in
decision-making as recognized in article 1.
(ACCC/C/2014/102 Belarus, para. 80)
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Providing legal advice to persons
exercising their environmental rights

Likewise, a member of the public who provides
legal assistance to persons seeking to exercise
their rights in conformity with the provisions of
the Convention is thereby taking part in these
persons’ exercise of their rights and is con-
sequently entitled to the protection afforded
by article 3, paragraph 8. (ACCC/C/2014/102
Belarus, para. 80)

Organizing or participating in street action

The Committee considers that an authorized
street action concerning an activity covered
by the Convention, such as nuclear energy,
constitutes a means through which the public
can raise the awareness of public authorities
and the wider public regarding their concerns
about the potential environmental impacts of
nuclear energy. The Committee thus consid-
ers that both the organization of, and partic-
ipation in, an authorized action of this nature
is a legitimate exercise of the public’s right to
participate in decision-making as recognized
in article 1. (ACCC/C/2014/102 Belarus, para.
96)

Article 3(9): Prohibition of

discrimination

Discriminating foreign public
Discrimination of foreigners

The exclusion of foreign citizens and persons
without citizenship from the possibility to
found and participate in a national NGO can
constitute a disadvantageous discrimination.
(ACCC/C/2004/5 Turkmenistan, para. 16)
Discrimination test: no less favourable treat-
ment

In deciding whether the Party concerned
has complied with article 3, paragraph 9, the
Committee considers the general test to be
whether the public concerned in Germany
was given any less favourable treatment than
the public concerned in Czech Republic with
regard to its opportunities to participate in the
procedure. (ACCC/C/2012/71 Czech Republic,
para. 107)

No obligation to translate into requested
language

While article 3, paragraph 9, is intended to
prevent not only formal discrimination but
also factual discrimination, this provision

cannot be interpreted as generally requiring
the authorities to provide a translation of the
information into any requested language. If,
on the other hand, national law provides for
translations to different official languages or
sets criteria also for other translations, arti-
cle 3, paragraph 9, implies that these criteria
must be applied in a non-discriminatory way.
Moreover, if the authority at the time of the re-
quest was in possession of such a translation,
it would have been obliged under article 4 to
disclose the translated version to the public.
(ACCC/C/2010/51 Romania, para. 105)

Translation not always required in
transboundary context

In a transboundary context, article 3, para-
graph 9, does not require the Party of origin
to translate all relevant information into the
languages of all affected countries. In a case
between Belarus and Lithuania on the partic-
ipation of the Lithuanian public in the permit-
ting of a nuclear power plant in Belarus, the
Committee found it regrettable that the two
Parties did not come to a clear agreement re-
garding translation of at least the main con-
sultation documents in advance. However, it
was noted that this was somewhat compen-
sated for by the fact that English and Russian
translations of the full EIA report were availa-
ble. According to the 2011 national census of
Lithuania, 63 % of Lithuanians spoke Russian
and 30 % spoke English. Thus, the Committee
does not find that the allegedly poor quality of
the Lithuanian translation of the EIA report as
such implied a breach of article 3, paragraph
9. (ACCC/S/2015/2 Belarus, para. 150, 151)
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Article 4 - Access to

environmental information

1. Each Party shall ensure that, subject to the following para-
graphs of this Article, public authorities, in response to a re-
quest for environmental information, make such information
available to the public, within the framework of national le-
gislation, including, where requested and subject to subpara-
graph (b) below, copies of the actual documentation contai-
ning or comprising such information:

(a) without an interest having to be stated;
(b) in the form requested unless:

(i) it is reasonable for the public authority to make it available
in another form, in which case reasons shall be given for ma-
king it available in that form; or

(ii) the information is already publicly available in another
form.

2. The environmental information referred to in paragraph 1
above shall be made available as soon as possible and at the
latest within one month after the request has been submit-
ted, unless the volume and the complexity of the information
justify an extension of this period up to two months after the
request. The applicant shall be informed of any extension and
of the reasons justifying it.

3. A request for environmental information may be refused if:

(a) the public authority to which the request is addressed
does not hold the environmental information requested;

(b) the request is manifestly unreasonable or formulated in
too general a manner; or

(c) the request concerns material in the course of comple-
tion or concerns internal communications of public authori-
ties where such an exemption is provided for in national law
or customary practice, taking into account the public interest
served by disclosure.

4. A request for environmental informa-
tion may be refused if the disclosure
would adversely affect:

(a) the confidentiality of the procee-
dings of public authorities, where such
confidentiality is provided for under na-
tional law;

(b) international relations, national de-
fence or public security;

(c) the course of justice, the ability of a
person to receive a fair trial or the ability
of a public authority to conduct an en-
quiry of a criminal or disciplinary nature;

(d) the confidentiality of commercial
and industrial information, where such
confidentiality is protected by law in or-
der to protect a legitimate economic in-
terest. Within this framework, informa-
tion on emissions which is relevant for
the protection of the environment shall
be disclosed;

(e) intellectual property rights;

(f) the confidentiality of personal data
and/or files relating to a natural person
where that person has not consented
to the disclosure of the information to
the public, where such confidentiality is
provided for in national law;

(g) the interests of a third party which
has supplied the information requested
without that party being under or capa-
ble of being put under a legal obligation
to do so, and where that party does not
consent to the release of the material;
or

(h) the environment to which the in-
formation relates, such as the breeding
sites of rare species.

The aforementioned grounds for refusal
shall be interpreted in a restrictive way,
taking into account the public interest
served by disclosure and taking into ac-
count whether the information reques-
ted relates to emissions into the envi-
ronment.
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5. Where a public authority does not hold the environmental
information requested, this public authority shall, as prompt-
ly as possible, inform the applicant of the public authority to
which it believes it is possible to apply for the information re-
quested or transfer the request to that authority and inform
the applicant accordingly.

6. Each Party shall ensure that, if information exempted from
disclosure under paragraphs 3(c) and 4 above can be sepa-
rated out without prejudice to the confidentiality of the in-
formation exempted, public authorities make available the
remainder of the environmental information that has been
requested.

7. A refusal of a request shall be in writing if the request was
in writing or the applicant so requests. A refusal shall state
the reasons for the refusal and give information on access to
the review procedure provided for in accordance with Article
9. The refusal shall be made as soon as possible and at the
latest within one month, unless the complexity of the infor-
mation justifies an extension of this period up to two months
after the request. The applicant shall be informed of any ex-
tension and of the reasons justifying it.

8. Each Party may allow its public authorities to make a char-
ge for supplying information, but such charge shall not ex-
ceed a reasonable amount.

Public authorities intending to make such a charge for sup-
plying information shall make available to applicants a sche-
dule of charges which may be levied, indicating the circums-
tances in which they may be levied or waived and when the
supply of information is conditional on the advance payment
of such a charge.
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Commentary

General Issues under Article 4

1. Impermissible grounds for refusal
Information already in public domain

Even establishment of a system which as-
sumes that the basic form of provision of in-
formation is by putting all the available infor-
mation on publicly accessible websites does
not mean that Parties are not obliged to ensure
that any request for information should be in-
dividually responded to by public authorities,
at least by referring them to the appropriate
website. (ACCC/C/2009/36 Spain, para. 57)

Regardless of volume

Information within the scope of article 4
should be provided regardless of its volume
though the Parties may charge for supply-
ing. (ACCC/S/2004/1 and ACCC/C/2004/3
Ukraine, para. 33)

The issue of ownership of information is
irrelevant

The issue of ownership is not of relevance in
this matter, as information (EIA materials) is
used in decision-making by a public author-
ity and should be provided to it for that pur-
pose by the developer. (ACCC/S/2004/1 and
ACCC/C/2004/3 Ukraine, para. 31)

2. In conjunction with Article 6(6)
Close to place of residence

The Committee recognizes that article 6, par-
agraph 6, refers to giving “access for examina-
tion” of the information that is relevant to de-
cision-making, but the Committee notes that
article 4, paragraph 1, requires that “copies” of
environmental information be provided. In the
Committee’s view “copies” does, in fact, re-
quire that the whole documentation be close
to the place of residence of the requester or
entirely in electronic form, if the requester lives
in another town or city. (ACCC/C/2009/36
Spain, para. 61)

3. Role of private entities

Delegating functions to private entities is
possible

It is not conflicting with the Convention when

national legislation delegates some func-
tions related to maintenance and distribu-
tion of environmental information to private
entities. Such private entities, depending on
the particular arrangements adopted in the
national law, should be treated for the pur-
pose of access to information as falling under
the definition of a “public authority”, in the
meaning of article 2, paragraph 2 (b) or (c).
(ACCC/C/2009/37 Belarus, para. 67)

4. Presumption of disclosure

There is a presumption that environmental
information should be released

The Committee wishes to emphasize that
once a piece of information that has been
requested is found to be “environmental in-
formation” within the scope of article 2, para-
graph 3 there is a presumption that it should
be released. (ACCC/C/2012/69 Romania, para.
52)

5. Other issues

Article 4 does not require to have a
procedure to assess whether requested
information is environmental

While article 4 obliges the Parties to ensure
that public authorities make environmental
information available, and sets out a num-
ber of procedural requirements to that end,
there is no express requirement in article 4
for a specific procedure to be followed when
assessing whether requested information is
environmental information. (ACCC/C/2013/93
Norway, para. 69)

Non-compliance with Article 4 only if
review processes are unsuccessful

An erroneous decision by a Party when im-
plementing the requirements of article 4
does not lead to non-compliance, provided
that there are adequate review procedures.
The review procedures in accordance with
article 9, paragraph 1, are intended to correct
any such failures in the processing of infor-
mation requests at the domestic level. Only
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when a Party has failed to implement these
procedures within a reasonable period of time,
non-compliance can be found. Decisions on
such a question need to be made on a case-
by-case basis. (ACCC/C/2007/21 European
Community, para. 33)

Information request does not have to be
specifically tailored to the Convention

An information request does not have to refer
to the Convention, implementing national leg-
islation or even the fact that the request is for
environmental information in order to consti-
tute a request for environmental information
under article 4. However, the Committee ad-
vises to include these indicators in a request
in order to facilitate the work of the responsi-
ble public authorities. (ACCC/C/2007/21 Eu-
ropean Community, para. 35)

Access to information under Article 4 goes
beyond public participation procedures

The obligation under article 4 to make avail-
able environmental information to the public
upon request is not limited to matters being
subject to public participation procedures
and — unless legitimate reasons for refusal
are being applied according to appropriate
procedures — covers all environmental in-
formation which is held by public authorities.
(ACCC/C/2010/51 Romania, para. 94)

High proportion of refused requests for
environmental information does not
amount to non-compliance per se

The Committee considers that the fact that
a proportion, even a substantial proportion,
of requests are refused on the basis that the
entity to which the request is made is not a
public authority or that the request does not
concern environmental information does not
in itself amount to non-compliance with the
Convention. (ACCC/C/2016/141 Ireland, para.
85)

There is no basis to “defer” a request for
environmental information

The Convention provides no basis on which to
“defer” a request for environmental informa-
tion. The requested information must either
be provided within the time frames in article
4, paragraph 2, or the request must be refused
within the time frames in article 4, paragraph 7,
and the reason(s) for the refusal, based on one
or more of the grounds in article 4, paragraph
3 or 4, explained. (ACCC/C/2021/186 Portugal,
para. 90)

Article 4(1): Provision of

information upon request

1. No interest to be stated

No reason or justification required in
information request

An information request does not have to
include reasons for which the information is
requested. Article 4, paragraph 1(a), explic-
itly rules out to require such a justification.
(ACCC/C/2004/1 Kazakhstan, para. 20, 25)

2. In form requested

Providing access to examine information
is not enough: actual copies shall be
provided

According to article 4, paragraph 1, it is not
sufficient to respond to a request for infor-
mation from the public under article 4 by
simply providing access to examine the in-
formation free of charge. Article 4, paragraph
1, expressly requires the applicant to be pro-
vided with copies of the actual documenta-
tion. (ACCC/C/2012/69 Romania, para. 55)

Request by e-mail does not have to
include electronic signature

The Committee is of the opinion that requiring
a certified electronic signature every time a
request is filed by electronic mail would seri-
ously limit access to information under article
4 and if that were the case the Party concerned
would be in non-compliance with that provi-
sion. (ACCC/C/2013/89 Slovakia, para. 86)

Failure to provide information in the form of
a CD-ROM

By failing to ensure that the public authority
provided the environmental information in the
form requested (in the form of a CD-ROM at a
cost of €13, instead of paper copies of the doc-
umentation of 600 pages at a cost of €2.05
/page), Spain failed to comply with article 4,
paragraph 1(b). (ACCC/C/2008/24 Spain, para.
70)



Case Law of ACCC 2004 -2025 » Article 4 - Access to environmental information

Information close to place of residence or
entirely in electronic form

According to article 4, paragraph 1lit. b, the
public authority has to make available to the
public “copies” of the actual documentation.
This requires that the whole documentation
be available close to the place of residence
of the person requesting information, or en-
tirely in electronic form, if this person lives in
another town or city. It is not enough if access
to information is restricted e.g. to the site of
the Directorate of the nuclear power plant
in Minsk only and no copies could be made.
(ACCC/C/2009/44 Belarus, para. 69)

Translation into other languages is not
covered by “the form requested”

The obligation in article 4, paragraph 1 (b),
to provide the information in “the form re-
quested” relates to the material form of the
requested information, such as paper, elec-
tronic media, videotape, recording, etc., and
does not include an obligation to translate
the document into another language. Only
if a translation is already available to the au-
thorities, access to this translation has to be
granted. (ACCC/C/2010/51 Romania, para. 107)

If requested, copies must be provided as
such

If copies of documentation are requested,
compliance with article 4, paragraph 1, can-
not be achieved by “extracting” pieces or
fragments of environmental information from
those documents and making only the ex-
tracted environmental information available
but not the underlying document. Nor can a
request for a particular document containing
environmental information be refused simply
because another document that contains the
same environmental information has already
been made available to the public. Rather, the
requested document itself, including all the
environmental information contained therein,
must be made available. (ACCC/C/2014/124
Netherlands, para. 93)

Article 4(2): Time limits for

responding and supplying the

requested information

Grounds for and limits of possible extension
Heavy workload may justify delay

In certain circumstances a temporarily heavy
workload may cause some delays. In no
circumstances, however, can it justify lack of
any response at all to requests for information
or providing it later than two months after the
request. (ACCC/C/2009/36 Spain, para. 56)

Total time of extensions cannot exceed
two months

Irrespective of the number of extensions, the
total time of all extensions provided cannot
exceed two months after the submission of
the request for environmental information.
(ACCC/C/2008/24 Spain, para. 74)

Article 4(3): General grounds

for refusal

Confidentiality clauses cannot
override a Party’s obligation to disclose
environmental information

The grounds for non-disclosure set out in
article 4, paragraphs 3 and 4, are exhaustive.
Accordingly, the inclusion of a clause in an
agreement between a Party to the Conven-
tion and a third party that imposes a blan-
ket prohibition on the disclosure of the terms
of that agreement, and other information
related thereto has no effect on the Party’'s
obligations to provide access to environmen-
tal information upon request under article 4.
(ACCC/C/2014/118 Ukraine, para. 107 f.)

Information used in decision-making
cannot be closed based on the reason
they are used in decision-making process

The Committee considers that, by maintaining
a legal framework that provides that access
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to requested environmental information and
documents involved in preparing a decision or
contained in proceedings that have not been
concluded may be deferred until the decision
is taken, the case or proceedings is or are
closed, the Party concerned fails to comply
with article 4, paragraph 2, in conjunction with
article 4, paragraph 3 (c). (ACCC/C/2021/186
Portugal, para. 131)

1. In the course of completion or concern

“In the course of completion” does not
mean entire decision-making process

The Committee makes clear that the phrase
“materials in the course of completion” in ar-
ticle 4 paragraph 3 (c), relates to the process
of preparation of information or a document
and not to an entire decision-making pro-
cess for the purpose of which given informa-
tion or documentation has been prepared.
(ACCC/C/2014/105 Hungary, para. 107)

Completed and submitted study is not
“material in the course of completion”

Authorities may refuse to grant access to
material, which is in the course of completion
only if this exemption is provided under na-
tional law or customary practice according to
article 4, paragraph 3. The phrase “material in
the course of completion” relates to the pro-
cess of preparation of information or a doc-
ument and not to an entire decision-making
process for the purpose of which given infor-
mation or documentation has been prepared.
The Committee finds that when a study that
had been commissioned by a ministry from
a somehow-related-to-it-but-separate en-
tity has been completed, submitted to and
approved by this ministry, such a study can
neither be considered as “material in the
course of completion” nor as “internal com-
munications”, but rather as a final document
which could and should be publicly available.
Therefore, the authorities could not refuse
information on this ground. (ACCC/C/2010/51
Romania, para. 82, 85, 87)

An environmental impact study submitted by
the developer is not “materials in the course
of completion” under article 4, paragraph 3(c).
Rather it is a completed document. Any sub-
sequent versions submitted by the developer
to the public authority are likewise completed
documents. (ACCC/C/2021/186 Portugal, para.
108)

A draft document does not itself means it
is “in the course of completion”

The Committee considers that the mere sta-
tus of something as a draft does not automat-
ically bring it under the exception of “materials
in the course of completion”. The words “in the
course of completion” suggest that the term
refers to individual documents that are ac-
tively being worked on by the public authority.
Once the requested documents are no longer
“in the course of completion” they must be
disclosed, even if they are still unfinished and
even if the decision to which they pertain has
not yet been taken. “In the course of com-
pletion” suggests that the document will have
more work done on it within some reasonable
time frame. (ACCC/C/2014/124 Netherlands,
para. 107)

2. Internal communications

Internal communication is solely meant to
protect free exchange of views

The Committee considers that the underly-
ing purpose of such an exception is to give
a public authority’s officials the possibility
to exchange views freely. Accordingly, not
every document that is communicated in-
ternally can be considered as an “internal
communication”. For instance, factual mat-
ters and the analysis thereof may be distin-
guished from policy perspectives or opinions.
(ACCC/C/2013/93 Norway, para. 71)

Routinely denying access to information
may amount to violation of Article 4

If it were shown that the public authorities
routinely denied access to information, in-
cluding assessments (legal, environmental,
technical or otherwise), by referring to it as
internal communication, thus denying access
to assessments informing its internal deci-
sion-making relating to the environment, this
could very well constitute non-compliance
with article 4, paragraph 1. (ACCC/C/2013/93
Norway, para. 72)

The “purpose” of the communications
is not determinative as to whether
communications are “internal” or not

Whilst the Province may have chosen to seek
assistance from the developers in the prepa-
ration of the litigation defending the permits,
this does not render their communications
internal. Nor does the fact that the Province
and the developers may each have had an
interest in defending the permits in court, or
that they agreed that their communications
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should remain confidential, make their com-
munications internal within the meaning of
article 4, paragraph 3 (c). In this regard, the
Committee clarifies that the “purpose” of the
communications is not determinative as to
whether communications are “internal” or not.
(ACCC/C/2014/124 Netherlands, para. 100)

Communication between permitting
authorities and permit holders are not
internal

It is clear to the Committee that commu-
nications between a public authority and a
permit holder cannot be considered to be in-
ternal. Likewise, communications exchanged
between a public authority and any persons
acting on the permit holders’ behalf cannot
be internal either. (ACCC/C/2014/124 Nether-
lands, para. 101)

Article 4(4): Special grounds

for refusal

Exemptions in Article 4(4) are to be
interpreted in a restrictive way

The exemptions for disclosure of environmen-
tal information in article 4, paragraph 4, are
not be read as meaning that public authori-
ties are only required to release environmen-
tal information where no harm to the interests
concerned is identified. Article 4, paragraph
4, requires the exemptions to be interpreted
in a restrictive way, taking into account the
public interest served by disclosure. If there
is significant public interest in disclosure of
certain environmental information and a rel-
atively small amount of harm to the interests
involved, the Convention would require disclo-
sure. (ACCC/C/2007/21 European Community,
para. 30c)

Criteria for exceptions must be as clear as
possible

The criteria in legislation for exceptions un-
der article 4, paragraph 4 (a), should be as
clear as possible, so as to reduce the discre-
tionary power of authorities to select which
proceedings should be confidential or what
constitutes “commercial and industrial infor-
mation”, because this might lead to arbitrary
application of the exemption. This is in line
with the principle that all exemptions to the
requirement to provide access to requested
environmental information are subject to a
restrictive interpretation and must take into
account the public interest served by the dis-
closure. (ACCC/C/2010/51 Romania, para. 89,
90)

1. Proceedings of public authorities

“Proceedings” in Article 4(4)(a), relate to a
concrete event

The phrase “proceedings” in article 4, para-
graph 4 (a), relates to concrete events such
as meetings or conferences and does not en-
compass all the actions of public authorities.
While national legislation may, according to
this provision of the Convention, provide for
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the possibility to consider the minutes of a
number of meetings held in order to select
feasible locations for a nuclear power plant,
as confidential, it cannot under this provision
treat as confidential all the actions under-
taken by public authorities in relation to se-
lecting feasible locations for a nuclear power
plant, including all the related studies and
documents. In particular, national legislation
may provide for the confidentiality of opera-
tional and internal procedures of an authority.
(ACCC/C/2010/51 Romania, para. 89)

2. International relations, national defence
or public security

Bulk approach to classifying information is
incompatible with the Convention

The Committee stresses that an approach
where whole categories of environmental
information are unconditionally declared as
confidential and for which no release is pos-
sible is incompatible with article 6, paragraph
6, in conjunction with article 4, paragraph 4.
In the context of a decision-making proce-
dure subject to article 6 and with respect to
requests for information under article 4 gener-
ally, by adopting an approach in the Directive
on Sensitive Information whereby whole cate-
gories of nuclear-related environmental infor-
mation are unconditionally declared as confi-
dential and for which (contrary to the general
legal regulation in the Freedom of Information
Act) no release is possible, and for failing to
require that any grounds for refusal are inter-
preted in a restrictive way, taking into account
the public interest served by disclosure and
whether the information relates to emissions
into the environment, the Party concerned has
failed to comply with article 4, paragraph 4, as
well as article 6, paragraph 6, in conjunction
with article 4, paragraph 4. (ACCC/C/2013/89
Slovakia, para. 83-84)

3. Commercial and industrial confidentiality

Restricted commercial confidentiality for
State companies

The scope of application of the commercial
confidentiality exemption is limited if a state
company that meets the definition of “public
authority” according to article 2, paragraph
2 (b) and (c) is concerned. (ACCC/C/2004/4
Hungary, para. 10)

Public bodies can have “legitimate
economic interests”

The provision of article 4, paragraph 4 (d),
can be used to protect legitimate economic
interests of public bodies, for example those
referred to in article 2, paragraph 2 (b) and
(c), or, in certain exceptional circumstances,
even of entire States. (ACCC/C/2010/51 Ro-
mania, para. 91)

4. Intellectual property rights

EIA and archaeological studies should be
disclosed

A general exemption of EIA studies from dis-
closure is not in compliance with article 4,
paragraph 1in conjunction with article 4, par-
agraph 4 and article 6, paragraph 6 in con-
junction with article 4, paragraph 4. The dis-
closure of EIA studies in their entirety should
be the rule, with the possibility for exempting
parts being an exception of the rule. EIA stud-
ies are conducted for inclusion in the public
file of administrative procedures. Therefore,
the author or developer should not have the
right to withhold the information from public
disclosure based on intellectual property law.
In jurisdictions where copyright laws apply to
EIA studies, they cannot justify a general ex-
clusion of such studies from public disclosure,
in particular if the information has to be made
available as part of the public participation
procedure according to article 6, paragraph
6. If the disclosure of parts of an EIA study is
denied, the grounds for refusal are to be inter-
preted in a restrictive way, taking into account
the public interest served by the disclosure.
The decision to deny disclosure should be
clear and transparent as to the reasoning for
non-disclosure. (ACCC/C/2005/15 Romania,
para. 28-30, ACCC/C/2012/69 Romania, para.
59)

5. The interests of a third party

Lack of authorisation of third party is no
legitimate ground for refusal

The fact that a third party has not authorized
the release of a document does not constitute
a legitimate basis under the Convention for
failing to provide environmental information.
(ACCC/C/2007/21 European Community, para.
31b)



Case Law of ACCC 2004 -2025 » Article 4 - Access to environmental information

6. Protection of the environment to which
the information relates

Redacting information on locations of
endangered species is legitimate

Recognizing the possibility that disclosure
to the wider public concerned may result in
adverse effects on the breeding sites of the
mussels, the Committee found that the Party
concerned was not in non-compliance with
article 4 by withholding the redacted [for the
locations of the freshwater pearl mussels] in-
formation in the circumstances of this case.
(ACCC/C/2009/38 United Kingdom, para. 77)

1. Public interest test

Public interest in disclosing, not in
withholding information

The Committee points out that section 3, par-
agraph 14, of the Nuclear Act requires public
authorities to take into account the public in-
terest in withholding the information whereas
the Convention requires authorities to do the
opposite, i.e., to take into account the public
interest in disclosure. (ACCC/C/2013/89 Slo-
vakia, para. 82)

Public interest is not limited to
environment

Chapter 10 (5) (1) refers to the information’s
“significance from an environmental point of
view”. However, there are a variety of public
interests in disclosure that do not merely
concern the “environmental significance” of
the requested information. In this regard, the
Committee draws attention to the Conven-
tion’s ninth, tenth and eleventh preambular
paragraphs, which highlight a number of pub-
lic interests in access to information, includ-
ing the accountability of and transparency in
decision-making. (ACCC/C/2019/173 Sweden,
para. 79)

Article 4(5): Referrals to other

authorities who have information

Onward referral is a legitimate practice

The “onward referral” is a legitimate practice
under article 4, paragraph 5, subject to two
conditions:

- the request for information is referred to an-
other “public authority”;

- an onward referral does not compromise
compliance with the obligation to possess
environmental information which is relevant
to their functions and the obligation to es-
tablish practical arrangements to ensure that
environmental information is effectively ac-
cessible to the public, as required in article 5,
paragraphs 2 (a) and 2 (b), respectively.

(ACCC/C/2009/37 Belarus, para. 66-69)

Article 4(6): Separation and

disclosure of non-exempted

information

Case-by-case examination is needed to
identify information not to be redacted

Moreover, the analysis of what was to be
exempted and what disclosed should have
been on a document by-document basis. The
Committee notes that such an analysis is also
missing in the decision of the Bucharest Court
of Appeal. The Committee stresses that the
classification of an entire type of environmen-
tal information as exempt from disclosure runs
contrary to the letter and spirit of the Con-
vention. (ACCC/C/2012/69 Romania, para. 63)

Documents must be fully disclosed,
information under Article 4 (3) and (4) may
be redacted

If a member of the public makes a request
for a document that comprises environmental
information under article 2, paragraph 3, the
full text of that document must be disclosed
except for any information that is withheld
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from disclosure under article 4, paragraphs 3
and 4. In those cases, in accordance with ar-
ticle 4, paragraph 6, the information exempted
from disclosure may be redacted. However,
the rest of the document must be disclosed.
(ACCC/C/2014/118 Ukraine, para. 109)

Article 4(7): Procedure for refu-

sing an information request

1. Refusal in writing

“Positive silence” concept cannot be
applied to access to information

While in many instances, in particular where
enjoyment of certain rights depends upon
prior agreement of the public authorities, the
silence of public authorities may be consid-
ered as “tacit agreement” and therefore an
acceptable legal technique, the concept of
“positive silence” cannot be applied in relation
to access to information. Article 4, paragraph
7, specifically prohibits a Party from using the
concept of “positive silence” for information
requests. ACCC/C/2009/36 Spain, para. 57-58)

2. Reasons for refusal to be stated

Providing reasons is important for further
review

The Committee notes that providing a state-
ment of reasons under article 4, paragraph
7, not only helps the administration and the
public to understand the Convention, but also
provides higher administrative authorities and
the court with a better basis to assess whether
the officials have correctly implemented the
law. Under the legal system where declassifi-
cation of information takes additional time, a
statement of reasons for a refusal of a request
for information can also reduce the duration
of a procedure. (ACCC/C/2012/69 Romania,
para. 72)

Grounds for refusal shall be stated
immediately

The Committee notes that the duty to state
reasons is of great importance, not least to
enable the applicant to be in a position to
challenge the refusal for information under the
procedures stipulated in article 9, paragraph
1. It is, therefore, inadequate if these reasons
are only provided at a very late stage, as the
applicant will potentially only then be able to
fully formulate the grounds for challenging the
decision. (ACCC/C/2013/93 Norway, para. 82)

3. Information on the review procedure to he
provided

Refusal in writing prepares for access to
justice

One of the purposes of the refusal in writ-
ing according to article 4, paragraph 7, is to
provide the basis for a member of the pub-
lic to have access to justice under article 9,
paragraph 1, and to ensure that the appli-
cants can do so on an “effective” and “timely”
basis, as required by article 9, paragraph 4.
(ACCC/C/2010/48 Austria, para. 56)

Article 4(8): Costs (charges)

1. Reasonable costs

Fees that significantly exceed standard
commercial fees are not reasonable

Given that the commercial fee for copying was
€0.03 per page, which seemed to be generally
equivalent to the standard commercial fee for
copying in the United Nations Economic Com-
mission for Europe countries, the Committee
concluded that the charge of €2.05 per page
for copying could not be considered reason-
able. (ACCC/C/2008/24 Spain, para. 79)

Reasonable, transparent fees safeguard
fair access to environmental information

Given the importance of the right of access to
environmental information to achieve the ob-
jective of the Convention and also the word-
ing of article 4, paragraph 8, the presumption
is that such information should be supplied
free of charge, but Parties may allow charges
provided that they do not exceed a reason-
able amount. The Convention safeguards this
requirement by obliging public authorities
to make available to applicants a schedule
of charges that may be levied, indicating the
circumstances in which they may be levied
or waived and when the supply of informa-
tion is conditional on the advance payment
of such a charge. The requirement in article 4,
paragraph 8, for the charge to be reasonable
is thus a safeguard for the effective exercise of
the Convention’s rights and duties. A schedule
of charges can help protect against abuse and
inconsistency of charges. It also strengthens
the ability of members of the public to access
information if they know in advance what it will
cost. (ACCC/C/2017/147 Republic of Moldova,
para. 86)
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Access must be free; supply charges must
reflect the public interest

The Convention does not permit any charge
to be levied for simply having access to in-
formation and any charges for supplying en-
vironmental information must be calculated
while recognizing and bearing in mind that
such information is held in the public interest.
(ACCC/C/2017/147 Republic of Moldova, para.
87)

Charges must be minimal, transparent,
justified, and must not deter access

When determining whether the amount of any
charge under article 4, paragraph 8, is reason-
able, account must be taken of the objective
of access to environmental information, the
public interest in the protection of the envi-
ronment, the recognition that public author-
ities hold environmental information in the
public interest, the economic circumstances
of the public in general and of the requester,
and the justification given for the amount
charged. It follows that any such charge should
be duly explained, reasoned and justified and
must not appear unreasonable to the pub-
lic. Any charges for supplying environmental
information must be based on a transpar-
ent calculation and, while they may include
a contribution towards the material costs
for supplying the environmental information,
they must not include the cost of the initial
production, collection or acquisition of the
information itself or any other indirect cost.
Thus, information held by public authorities
should be provided for free or at no more than
the reasonable material costs of supplying the
requested information (e.g. postage or copy-
ing costs). Lastly, any charge must not have a
deterrent effect on persons wishing to obtain
information, effectively restricting their right
of access to information. (ACCC/C/2017/147
Republic of Moldova, para. 88 f.)

Frameworks must not be interpretedin a
way that limits access to information

Any legal framework allowing for charges
must not be interpreted or applied in a way
that may have a deterrent effect on persons
wishing to obtain environmental information
or that may restrict their right of access to
environmental information, nor in any event
be, or appear to the public to be, unreason-
able. (ACCC/C/2017/147 Republic of Moldova,
para. 96)

Charges higher than monthly salary deter
public access to information

Quoting charges of an amount far in excess
of the average monthly salary in the Party
concerned and without clear and consistent
reasoning has a deterrent effect on members
of the public seeking to exercise their right to
environmental information under the Conven-
tion. (ACCC/C/2017/147 Republic of Moldova,
para. 95)

2. Schedule of charges

Unclear or unjustified charging schedules
violate requirement for reasonable,
predictable fees

Establishing and maintaining a schedule of
charges that does not meet the requirement
to ensure that any charge for supplying infor-
mation does not exceed a reasonable amount,
is in non-compliance with article 4, paragraph
8. The requirement is not met, if i.e. the appli-
cation of the schedule in practice can lead
to different approaches to calculating the
charges, none of them being reasonable or
adequately justified, and thus can give rise
to charges that are not predictable, reasona-
ble or justified. (ACCC/C/2017/147 Republic of
Moldova, para. 98 f.)
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Article 5 - Collection and dissemina-
tion of environmental information

1. Each Party shall ensure that:

(a) public authorities possess and update environmental in-
formation which is relevant to their functions;

(b) mandatory systems are established so that there is an
adequate flow of information to public authorities about pro-
posed and existing activities which may significantly affect
the environment;

(c) in the event of any imminent threat to human health or the
environment, whether caused by human activities or due to
natural causes, all information which could enable the public
to take measures to prevent or mitigate harm arising from the
threat and is held by a public authority is disseminated im-
mediately and without delay to members of the public who
may be affected.

2. Each Party shall ensure that, within the framework of natio-
nal legislation, the way in which public authorities make en-
vironmental information available to the public is transparent
and that environmental information is effectively accessible,
inter alia, by:

(a) providing sufficient information to the public about the
type and scope of environmental information held by the re-
levant public authorities, the basic terms and conditions un-
der which such information is made available and accessible,
and the process by which it can be obtained;

(b) establishing and maintaining practical arrangements,
such as:

(i) publicly accessible lists, registers or files;

(ii) requiring officials to support the public in seeking access
to information under this Convention; and

(iii) the identification of points of contact; and
(c) providing access to the environmental information con-

tained in lists, registers or files as referred to in subparagraph
(b) (i) above free of charge.

3. Each Party shall ensure that environ-
mental information progressively beco-
mes available in electronic databases
which are easily accessible to the pu-
blic through public telecommunications
networks. Information accessible in this
form should include:

(a) reports on the state of the environ-
ment, as referred to in paragraph 4 be-
low;

(b) texts of legislation on or relating to
the environment;

(c) as appropriate, policies, plans and
programmes on or relating to the en-
vironment, and environmental agree-
ments; and

(d) other information, to the extent that
the availability of such information in
this form would facilitate the applica-
tion of national law implementing this
Convention, provided that such infor-
mation is already available in electronic
form.

4. Each Party shall, at regular intervals
not exceeding three or four years, pu-
blish and disseminate a national report
on the state of the environment, inclu-
ding information on the quality of the
environment and information on pres-
sures on the environment.

5. Each Party shall take measures within
the framework of its legislation for the
purpose of disseminating, inter alia:

(a) legislation and policy documents
such as documents on strategies, poli-
cies, programmes and action plans re-
lating to the environment, and progress
reports on their implementation, prepa-
red at various levels of government;

(b) international treaties, conventions
and agreements on environmental issu-
es; and

(c) other significant international docu-
ments on environmental issues, as ap-
propriate.
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6. Each Party shall encourage operators whose activities have
a significant impact on the environment to inform the public
regularly of the environmental impact of their activities and
products, where appropriate within the framework of volun-
tary eco-labelling or eco-auditing schemes or by other me-
ans.

7. Each Party shall:

(a) publish the facts and analyses of facts which it considers
relevant and important in framing major environmental policy
proposals;

(b) publish, or otherwise make accessible, available explana-
tory material on its dealings with the public in matters falling
within the scope of this Convention; and

(c) provide in an appropriate form information on the perfor-
mance of public functions or the provision of public services
relating to the environment by government at all levels.

8. Each Party shall develop mechanisms with a view to en-
suring that sufficient product information is made available
to the public in a manner which enables consumers to make
informed environmental choices.

9. Each Party shall take steps to establish progressively, ta-
king into account international processes where appropria-
te, a coherent, nationwide system of pollution inventories
or registers on a structured, computerised and publicly ac-
cessible database compiled through standardised reporting.
Such a system may include inputs, releases and transfers of a
specified range of substances and products, including water,
energy and resource use, from a specified range of activities
to environmental media and to on-site and off-site treatment
and disposal sites.

10. Nothing in this article may prejudice the right of Parties to
refuse to disclose certain environmental information in ac-
cordance with Article 4(3) and (4).
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Cross-reference table

Key Cases | Interpretation Highlights

Article 5(1)

ACCC/C/2015/131 (United Kingdom) Public authorities must hold and update required environmental
information

Article 5(3)

ACCC/C/2015/131 (United Kingdom) “Easily accessible” electronic databases must be free, minimally
restricted, user-friendly, timely updated, and allow immediate
retrieval without formal access requests

Article 5(7)

ACCC/C/2014/12 (Ireland) Whether information “frames” a policy proposal depends on
stage of decision-making and its relevance

Commentary

General Issues under Article 5

Delegating functions to private entities

The possibility to delegate some functions re-
lated to the maintenance and distribution of
environmental information to private entities
should be seen in the context of article 5. In
particular the obligation to ensure that public
authorities possess environmental informa-
tion which is relevant to their functions and
the obligation to establish practical arrange-
ments to ensure that environmental informa-
tion is effectively accessible to the public, as
required in article 5, paragraphs 2 (a) and (b)
respectively. (ACCC/C/2009/37 Belarus, para.
69)
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Article 5(1): Collecting,

possessing and disseminating

environmental information

Information relevant to public authorities’
functions

Public authorities should possess all
relevant information when developing
plans or projects

This implies that public authorities competent
for the development of plans, policies, strat-
egies or projects in relation to wind energy
should be in possession of all relevant availa-
ble information. (ACCC/C/2012/68 European
Union and United Kingdom, para. 85)

Public authorities must hold and update
required environmental information

Article 5, paragraph 1(a), imposes an obliga-
tion on Parties to ensure that their public au-
thorities possess and update at least the en-
vironmental information that they are required
to collect and maintain under national law. It
is implicit in article 5, paragraph 1(a), that the
public authority possesses the required en-
vironmental information at the relevant time.
For example, for a proposed activity subject
to EIA, article 5, paragraph 1(a), requires that
the decision-maker possesses the EIA report
at the time it takes the decision to permit the
activity. (ACCC/C/2015/131 United Kingdom,
para. 89, 90)

EIA studies are minimum relevant
information

Public authorities are required to hold en-
vironmental information that as a minimum
includes EIA studies in their entirety, in-
cluding specific methodologies of assess-
ment and modelling techniques used in their
preparation, article 5, paragraph 1(a) and (b).
(ACCC/C/2005/15 Romania, para. 27)

Article 5(3): Environmental

information to progressively

become available in electronic

databases

“Easily accessible” electronic databases
must be free, minimally restricted,
user-friendly, timely updated, and allow
immediate retrieval without formal
access requests

The requirement that electronic databases be
“easily accessible” has several components
including that: access is free of charge; regis-
tration requirements, if any, are kept to a mini-
mum without the need for personal identifica-
tion; databases have a user-friendly interface
with easy-to-use search functions including,
where relevant, the possibility to easily iden-
tify all documents relevant to particular pro-
cedures; and the databases are systemati-
cally organized and well-structured. “Easily
accessible” also entails that the information
is accessible in a timely fashion. This has at
least two aspects. First, the information must
be promptly uploaded onto websites once it
comes into the public authority’s possession.
Second, the information must be immediately
retrievable when using the database. Infor-
mation cannot be “easily accessible” from a
website if the public effectively has to make
an access-to-information request under arti-
cle 4 to gain access to the information in the
database. (ACCC/C/2015/131 United Kingdom,
para. 102 f.)

Prompt access to all relevant information
that authorities are required to possess
and update required

Article 5, paragraph 3 (d), must include, as a
minimum, the environmental information rel-
evant to their functions that public author-
ities are required to possess and update in
accordance with article 5, paragraph1(a). This
means that, in those Parties where national
law requires that all documents be submit-
ted to public authorities in electronic form,
those documents must be available promptly
through electronic databases. However, the
obligation in 5, paragraph 3 (d), goes beyond



that. In similar vein to the word “progressively”
in article 5, paragraph 3, first sentence, the
phrase “provided that such information is al-
ready available in electronic form” in the final
clause of article 5, paragraph 3, must be read
in the light of the general availability of elec-
tronic documentation and communication
in the present day, more than two decades
after the Convention’s adoption. It is clear to
the Committee that this reference should no
longer constitute a valid reason for not making
available all environmental information that is
otherwise covered by article 5, paragraph 3
(d). (ACCC/C/2015/131 United Kingdom, para.
104 1)

Posting documents after 18 months is not
prompt

By posting documents related to a planning
application that the public authority was re-
quired by law to possess on the online planning
register over 18 months after planning permis-
sion was granted, the Party concerned fails to
promptly make the information accessible
and by that fails to comply with article 5, par-
agraph 3 (d). The information has to be easily
accessible in a time frame that facilitates the
application of national law implementing arti-
cle 9, paragraph 2. (ACCC/C/2015/131 United
Kingdom, para. 111, 114)

Incomplete database as a “one-stop shop”
source for planning documents violates
article 5, paragraph 3 (d)

By maintaining an electronic database that
the public authority holds out to be a “one-
stop shop” to access all documents related
to planning applications, when it in fact is not,
the Party concerned fails to comply with the
requirement in article article 5, paragraph 3,
to ensure that the environmental informa-
tion within the scope of article 5, paragraph
3 (d), is “easily accessible”. (ACCC/C/2015/131
United Kingdom, para. 120)

Article 5(7): Information

concerning environmental

policymaking, dealings with

the public under the Convention

and the performance of

public functions relating to

the environment

Whether information “frames” a pol-
icy proposal depends on stage of deci-
sion-making and its relevance

The question of whether particular informa-
tion “frames” a policy proposal under article
5, paragraph 7 (a), depends on the stage of
the decision-making and on the relevance of
that information to the decision-making. Such
“framing” information is usually mentioned in
the explanatory memorandum or other official
justification for the proposal, even if not in the
text of the proposal itself. For instance, if the
formation of a renewable energy export pro-
gram appears to be in a rather early stage, a
cost-benefit study on that programme, which
concludes that exporting renewable energy is
“worth exploring further”, does not seem to
be important in framing a major environmen-
tal policy proposal. Therefore, the Party con-
cerned is not yet under an obligation to pro-
actively publish the study. (ACCC/C/2014/112
Ireland, para. 141, 142)

Facts and analyses of facts for environmen-
tal policy proposals

There is a key interrelationship between
the requirements of article 5(7)(a) and
article 7

It is vital that a Party give the public all facts
and analyses of facts it considers relevant
and important in framing major environmen-
tal policy proposals, as well as when plans and
programmes relating to the environment are
being prepared and discussed. There is in this
respect a key interrelationship between the
requirements of article 5, paragraph 7 (a), and
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article 7, as the publication of facts and analy-
ses of facts under the former helps to ensure
that the public has the relevant information it
needs to make its participation in the related
decision-making under article 7 effective.
(ACCC/C/2014/105 Hungary, para. 120)

“Framing” refers to information that
supports or underpins the decision-
making on the policy proposal

Article 5, paragraph 7 (a), requires each Party
to proactively disclose the facts and analyses
of facts which it considers relevant and impor-
tant in “framing” the proposal. In determining
whether particular information “frames” a pol-
icy proposal, the Committee points out that
“framing” refers to information that supports
or underpins the decision-making on the pol-
icy proposal prior to that decision being taken.
It does not refer to analyses or other environ-
mental information generated as a result of
that environmental policy proposal. That does
not mean, however, that article 5, paragraph
7 (a), required the proactive disclosure of all
studies, analyses and materials generated by
that project, but only the information that, be-
cause of its relevance and importance, frames
the proposal. (ACCC/C/2014/105 Hungary,
para. 122-123)
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Article 6 - Public participation in
decisions on specific activities

1. Each Party:

(a) shall apply the provisions of this article with respect to
decisions on whether to permit proposed activities listed in
Annex [;

(b) shall, in accordance with its national law, also apply the
provisions of this article to decisions on proposed activities
not listed in Annex | which may have a significant effect on
the environment. To this end, Parties shall determine whether
such a proposed activity is subject to these provisions; and

(c) may decide, on a case-by-case basis if so provided un-
der national law, not to apply the provisions of this article to
proposed activities serving national defence purposes, if that
Party deems that such application would have an adverse ef-
fect on these purposes.

2. The public concerned shall be informed, either by public
notice or individually as appropriate, early in an environmen-
tal decision-making procedure, and in an adequate, timely
and effective manner, inter alia, of:

(a) the proposed activity and the application on which a de-
cision will be taken;

(b) the nature of possible decisions or the draft decision;
(c) the public authority responsible for making the decision;

(d) the envisaged procedure, including, as and when this in-
formation can be provided:

(i) the commencement of the procedure;

(i) the opportunities for the public to participate;

(iii) the time and venue of any envisaged public hearing;

(iv) an indication of the public authority from which relevant
information can be obtained and where the relevant informa-
tion has been deposited for examination by the public;

(v) an indication of the relevant public authority or any other
official body to which comments or questions can be sub-
mitted and of the time schedule for transmittal of comments

or questions; and

(vi) an indication of what environmental information relevant
to the proposed activity is available; and

(e) the fact that the activity is subject to a national or trans-
boundary environmental impact assessment procedure.

3. The public participation procedures
shall include reasonable time-frames
for the different phases, allowing suf-
ficient time for informing the public in
accordance with paragraph 2 above and
for the public to prepare and participa-
te effectively during the environmental
decision-making.

4. Each Party shall provide for early pu-
blic participation, when all options are
open and effective public participation
can take place.

5. Each Party should, where appropria-
te, encourage prospective applicants to
identify the public concerned, to enter
into discussions, and to provide infor-
mation regarding the objectives of their
application before applying for a permit.

6. Each Party shall require the compe-
tent public authorities to give the pub-
lic concerned access for examination,
upon request where so required under
national law, free of charge and as soon
as it becomes available, to all informa-
tion relevant to the decision-making
referred to in this article that is availa-
ble at the time of the public participa-
tion procedure, without prejudice to the
right of Parties to refuse to disclose cer-
tain information in accordance with Ar-
ticle 4(3) and (4). The relevant informa-
tion shall include at least, and without
prejudice to the provisions of Article 4:

(a) a description of the site and the
physical and technical characteristics
of the proposed activity, including an
estimate of the expected residues and
emissions;

(b) a description of the significant ef-
fects of the proposed activity on the
environment;

(c) a description of the measures envi-
saged to prevent and/or reduce the ef-
fects, including emissions;

(d) a non-technical summary of the ab-
ove;
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(e) an outline of the main alternatives studied by the appli-
cant; and

(f) in accordance with national legislation, the main reports
and advice issued to the public authority at the time when
the public concerned shall be informed in accordance with
paragraph 2 above.

7. Procedures for public participation shall allow the public
to submit, in writing or, as appropriate, at a public hearing or
inquiry with the applicant, any comments, information, ana-
lyses or opinions that it considers relevant to the proposed
activity.

8. Each Party shall ensure that in the decision due account is
taken of the outcome of the public participation.

9. Each Party shall ensure that, when the decision has been
taken by the public authority, the public is promptly informed
of the decision in accordance with the appropriate procedu-
res. Each Party shall make accessible to the public the text
of the decision along with the reasons and considerations on
which the decision is based.

10. Each Party shall ensure that, when a public authority re-
considers or updates the operating conditions for an activity
referred to in paragraph 1, the provisions of paragraphs 2 to 9
of this Article are applied mutatis mutandis, and where ap-
propriate.

1. Each Party shall, within the framework of its national law,
apply, to the extent feasible and appropriate, provisions of
this article to decisions on whether to permit the deliberate
release of genetically modified organisms into the environ-
ment.
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Cross-reference tahle

Key Cases | Interpretation Highlights
Article 6
ACCC/C/2008/24 (Spain) EIA is not mandatory under the Convention

ACCC/C/2009/37 (Belarus)

Environmental expertiza is a decision-making process

ACCC/C/2009/37 (Belarus)

Delegating public participation functions to private entities is
possible

ACCC/C/2012/71 (Czech Republic)

Country of origin bears ultimate responsibility for ensuring public
participation

ACCC/C/2013/90 (United Kingdom)

Retrospective legalising of an activity without public
participation is fully against article 6

ACCC/C/2013/92 (Germany)

Article 6 imposes no obligation with regard to decision-making
in another country

Article 6(1)

ACCC/C/2007/21 (European Community)

Decision to provide a loan or financial support does not fall
under article 6

ACCC/C/2010/50 (Czech Republic)

EIA screening decisions fall under article 6, paragraph 1(b)

ACCC/C/2012/71 (Czech Republic)

Nuclear activities are ultrahazardous and invariably of wide
public concern

Article 6(2)

ACCC/S/2004/1 and ACCC/C/2004/3
(Ukraine)

Means of notification depend on the nature of the project

ACCC/C/2009/43 (Armenia)

What is early depends on the size and complexity of the project

ACCC/C/2011/59 (Kazakhstan)

Mass media notification is not enough

ACCC/C/2012/71 (Czech Republic)

Country of origin bears final responsibility for notifying foreign
public

ACCC/C/2013/91 United Kingdom

Effective notification requires identifying the public concerned

Article 6(3)

ACCC/C/2009/37 (Belarus)

Setting only maximum time frames for public participation is not
reasonable

ACCC/C/2010/50 (Czech Republic)

No limitation of public participation to EIA procedure

Article 6(4)

ACCC/C/2006/16 (Lithuania)

A clear and transparent sequencing of permitting decisions is
required

ACCC/C/2006/16 (Lithuania)

No meaningful public participation is possible after the
construction or commencement of the activity

ACCC/C/2006/17 (European Community)

Tiered decision-making allows for discretion

ACCC/C/2012/71 (Czech Republic)

Use of an “envelope” or “black box” approach may be justified

ACCC/C/2014/104 (Netherlands)

Public participation after zero or other options were excluded
does not meet requirement “when all options are open”

Article 6(5)

ACCC/C/2006/16 (Lithuania)

The developer cannot be solely relied upon for providing for
public participation

Article 6(6)

ACCC/S/2004/1 and ACCC/C/2004/3
(Ukraine)

Examination is not limited to environmental impact statement

ACCC/C/2008/24 (Spain)

Free for examination only

ACCC/C/2011/59 (Kazakhstan)

Information should be available from decision-making authority

ACCC/C/2012/69 (Romania)

Providing free access does not mean providing a copy




Case Law of ACCC 2004 -2025 » Article 6 - Public participation in decisions on specific activities

Key Cases

Interpretation Highlights

Article 6(7)

ACCC/C/2006/16 (Lithuania)

Comments cannot be restricted to the public concerned or
motivated/reasoned proposals

ACCC/C/2009/37 (Belarus)

Public shall be able to submit comments directly to public
authorities

ACCC/C/2012/71 (Czech Republic)

Public hearing is not a requirement

Article 6(8)

ACCC/S/2004/1and ACCC/C/2004/3
(Ukraine)

Too short time frames do not allow to take any comments into
account in a meaningful way 55

ACCC/C/2008/24 (Spain) Due account does not mean a right to veto
ACCC/C/2009/37 (Belarus) Reliance solely on developer is not sufficient
Article 6(9)

ACCC/C/2004/8 (Armenia)

Access to a decision through database is not informing

ACCC/C/2013/98 (Lithuania)

The decision must include the public’s comments and
information on how they were treated

Article 6(10)

ACCC/C/2009/41 (Slovakia)

Public participation is “appropriate” when updating or
reconsidering nuclear or similar activities

ACCC/C/2009/41 (Slovakia)

Clause “mutatis mutandis, and where appropriate” does not
imply complete discretion of a party

ACCC/C/2014/104 (Netherlands)

Life-time extensions usually justify “appropriateness” of public
participation

ACCC/C/2014/104 (Netherlands)

Project’s duration is an operating condition

ACCC/C/2014/121 (European Union)

EU obligations under IED are limited

ACCC/C/2014/121 (European Union)

Reconsiderations of permits under IED may be example of a
reconsideration or update of operating conditions in the sense of
the Convention

ACCC/C/2016/143 (Czech Republic)

Periodic safety reviews (PSR) of nuclear reactors fall under

article 6 (10)

Commentary

General Issues under Article 6

1. Environmental assessments
ElA is not mandatory under the Convention

The Convention does not make the EIA a man-
datory part of public participation. Public partic-
ipation is a mandatory part of the EIA, but an EIA
is not necessarily a part of public participation.
The Committee, however, in principle acknowl-
edges the importance of environmental assess-
ment, whether in the form of an EIA or in the
form of an SEA, for the purpose of improving the
quality and the effectiveness of public partici-
pation. (ACCC/C/2008/24 Spain, para. 82-83)
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Even a non-permitting EIA is part of
decision-making process

Since the EIA procedure is normally linked
closely to decisions that determine whether or
not a proposed activity may proceed, it should
thus be regarded as part of the decision-mak-
ing process regardless of the fact that in the
Czech legal framework the EIA statement is not
a permitting decision per se. Furthermore, ac-
cording to the evidence before the Committee,
the EIA procedure is the principal procedure
in the Party’s legal framework to address envi-
ronmental concerns and to allow broad public
participation. (ACCC/C/2012/71 Czech Repub-
lic, para. 60)

Environmental expertiza is a decision-
making process

The conclusions of the environmental exper-
tiza shall be considered as a decision whether
to permit a project: OVOS and the expertiza in
Belarus shall be considered jointly as the de-
cision-making process constituting a form of
an EIA procedure. (ACCC/C/2009/37 Belarus,
para. 74)

Voluntary public environmental expertiza is
insufficient to implement Article 6

The organization of a public environmental
expertiza is not a mandatory part of the de-
cision-making, and therefore it cannot be
considered as a primary tool to ensure im-
plementation with the provisions of article 6.
(ACCC/C/2009/37 Belarus, para. 76)

Steps to ensure public participation should
commensurate with the size and possible
environmental impact of the project

The assessment of whether a Party concerned
is in compliance with article 6 depends on
whether the steps taken to ensure public par-
ticipation are commensurate with the size and
possible environmental impact of the project.
(ACCC/C/2012/68 European Union and United
Kingdom, para. 97)

2. Transhoundary issues

Country of origin bears ultimate responsi-
bility for ensuring public participation

The Committee stresses that, whether in a do-
mestic or transboundary context, the ultimate
responsibility for ensuring that the public par-
ticipation procedure complies with the require-
ments of article 6 lies with the competent au-
thorities of the Party of origin. (ACCC/C/2012/71
Czech Republic, para. 69).

In cases which are not subject to a transbound-
ary procedure under another international in-
strument such as the Espoo Convention, en-
suring the effective participation of the public
concerned, both domestic and foreign, is the
sole responsibility of the competent public au-
thority of the Party of origin. (ACCC/C/2013/91
United Kingdom, para. 71)

Article 6 imposes no obligation with regard
to decision-making in another country

It is common ground between the Party con-
cerned and the communicant that the author-
ities competent to take the decision to permit
the Hinkley Point C nuclear power plant are
those of the United Kingdom and not Germany.
Furthermore, there was no transboundary pro-
cedure under the Espoo Convention or EIA Di-
rective within which the German authorities
were required to carry out tasks under the joint
responsibility of the “concerned Parties”. The
Committee finds that article 6 does not im-
pose any obligations on Germany with respect
to the decision-making to permit the Hinkley
Point C nuclear power plant. (ACCC/C/2013/92
Germany, para. 79-80)

Public participation obligations extend to
foreign public

The scope of obligations related to public par-
ticipation in decision-making with respect to
proposed activities subject to article 6 is not
limited to the public only in the Party con-
cerned. In cases where the area potentially
affected by a proposed activity crosses an
international border, members of the public in
the neighbouring country will be members of
the “public concerned” for the purposes of ar-
ticle 6. (ACCC/C/2013/91 United Kingdom, para.
68-69)

Public’s interest should be taken into
account when considering response to a
transboundary notification

In the case of a formal notification from another
country, the Committee considers that when
deciding whether to enter into a transbound-
ary procedure under applicable international or
European Union regimes, a mere awareness by
the Party of a strong interest of its own public
in the outcome of the decision-making subject
to the environmental impact assessment pro-
cedure is a relevant consideration to be taken
into account, even without a clear request from
its public, when deciding whether to enter into
the transboundary procedure in order to fa-
cilitate the participation of its public in that
decision-making. (ACCC/C/2013/92 Germany,
para. 91)
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3. Multiple decision-making

Application of public participation
procedures to multiple permits

In a system of several permitting decisions
which provides for public participation only
in some or one of those decisions, non-com-
pliance with article 6 depends on the legal
effects of each decision. It has to be exam-
ined to what extent the specific decision
“permits” the activity in question. However, it
is not required that a full-scale public partici-
pation procedure is carried out on every level
of decision-making. A reduced procedure
could be in compliance with article 6 if the
concerned stage of the permitting decision is
not environment-related, of minor or periph-
eral importance or of limited environmental
relevance. On the other hand, carrying out only
one public participation procedure in a situ-
ation of multiple consecutive permits might
only be in compliance with article 6 if one
permitting decision embraces all significant
environmental implications of the activity in
question. (ACCC/C/2006/17 European Com-
munity, para. 41, 42)

Significance test for the requirement of
public participation with multiple permits

The public participation procedure must cover
all consecutive permitting decisions of an
activity that have environmental relevance. If
there are other permitting decisions related to
the same activity that do not include full pub-
lic participation, and could still significantly
change the main features or environmental
impacts of the activity, or cover important
environmental issues not addressed in the
earlier decisions, then this does not meet the
requirements of article 6. (ACCC/C/2006/17
European Community, para. 43)

Significance test in EU context

In an EU context, the significance test for
the requirement of public participation with
multiple permits must take a slightly differ-
ent approach. The test fails if the relevant EU
legislation allows the Member States to make
the relevant decisions for a specific activity
without proper notification and opportunities
for participation. However, the Committee can
assess this only on a case-by-case basis. For
instance, the Committee found with regard to
the multi-layered permit of a landfill in Lithua-
nia that under both the EIA Directive and the
Directive on Integrated Pollution Prevention
and Control public participation is mandatory
in case of the two main permitting decisions
applicable to landfills. Thus, in this specific
regard the EU legal framework complies with

the Convention. (ACCC/C/2006/17 European
Community, para. 44-46)

4. Other general issues

Retrospective legalising of an activity
without public participation is fully against
Article 6

When activities that (a) may have significant
environmental effects become immune from
enforcement action four years after they
have been substantially completed and (b)
are retrospectively permitted (without any
environmental assessment or any environ-
mental conditions being included in the per-
mit), without any opportunity for the public to
participate in that decision-making, they are
fundamentally inconsistent with the require-
ment to ensure effective public participation
(and access to justice) under the Convention.
(ACCC/C/2013/90 United Kingdom, para. 111-
113)

No rubber-stamping of projects of
“national importance”

With respect to the role of public authorities,
the Committee finds the view of the Party
concerned that when issuing EIA/SEA deci-
sions the competent authorities should not
“question” a project/investment proposal that
was designated by a superior authority as be-
ing of national importance to be out of step
with the Convention. If the role of authorities
when issuing EIA/SEA decisions was to merely
rubber-stamp the policy decisions taken at a
higher level, it would effectively deprive the
environmental decision-making of any signif-
icance and make public participation in such
procedures meaningless. (ACCC/C/2012/76
Bulgaria, para. 66)

Environmental authorities are not
protected by Article 6

The exclusion of environmental authorities
from the decision-making falls outside the
scope of the Convention. (ACCC/C/2004/4
Hungary, para. 15)

Delegating public participation functions
to private entities is possible

While reliance on the developer in provid-
ing for public participation raises doubts as
to whether such an arrangement is fully in
line with the Convention, it does not mean,
however, that the responsibility for perform-
ing some or even all the above functions re-
lated to public participation should always be
placed on the authority competent to issue a
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decision whether to permit a proposed activ-
ity. Such bodies or persons, performing public
administrative functions in relation to public
participation in environmental decision-mak-
ing, should be treated, depending on the par-
ticular arrangements adopted in the national
law, as falling under the definition of a “public
authority” in the meaning of article 2, para-
graph 2 (b) or (c). (ACCC/C/2009/37 Belarus,
para. 77-78)

Impartiality of consultants

While the developers (project proponents)
may hire consultants specializing in public
participation, neither the developers them-
selves nor the consultants hired by them can
ensure the degree of impartiality necessary
to guarantee proper conduct of the public
participation procedure. (ACCC/C/2009/37
Belarus, para. 80)

General spatial plans do not qualify as
article 6 decisions

The General Spatial Plans do not have such
legal functions or effects so as to qualify as
“decisions on whether to permit a specific
activity” in the sense of article 6, and thus
are not subject to article 9, paragraph 2.
(ACCC/C/2011/58 Bulgaria, para. 63)

Providing the public with access to justice
cannot compensate for failing to comply
with the requirements of Articles 6,7 or 8

The Committee, without entering into the
merits of the issue, emphasizes however that,
contrary to what the Party concerned appears
to suggest, providing the public with access to
justice cannot compensate for failing to com-
ply with the requirements of articles 6, 7 or 8.
(ACCC/C/2014/121 European Union, para. 79)

No closed groups

Any discussions in closed groups (for exam-
ple, within certain professional groups or em-
ployees of certain enterprises) or in closed
advisory groups cannot be considered as
public participation under the Convention
and in particular cannot substitute for the
procedure under article 6 of the Convention.
In order to meet the requirements of article 6
such a procedure must be in principle open
to all members of the public concerned, in-
cluding NGOs, and subject only to techni-
cal restrictions based on objective criteria
and not having any discriminatory nature.
(ACCC/C/2009/44 Belarus, para. 84)

The public participation procedure must in-
clude both NGOs and individual members of

the public; it must be based on objective cri-
teria and not on discretionary power to pick
individual representatives of certain NGOs
or other stakeholder groups. In this context,
participation in closed advisory groups can-
not be considered as public participation
meeting the requirements of the Convention.
(ACCC/C/2010/51 Romania, para. 109)
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Article 6(1): Scope of application

(activities)

Scope of Article 6(1) extends to all
decisions

All sorts of decisions regarding the permit of
activities that are listed in Annex | are sub-
ject to the full range of public participation
procedures under article 6. (ACCC/C/2006/16
Lithuania, para. 55)

Delimitation of plan and permit decision:
Article 6 / Article 7

Detailed plans that have the function of the
principal planning permission authorizing a
project to be located in a particular site and
setting the basic parameters of the project
can generate such legal effects as to con-
stitute a permit decision under article 6. The
delimitation of plan (article 7) and permit
(article 6) does not depend on the label the
decision in question is given by the national
authority, but on its function and legal effects.
(ACCC/C/2006/16 Lithuania, para. 58)

1. Activities listed in annex
Nuclear power plant is no local project

A project of such a magnitude and poten-
tial environmental impact as a nuclear power
plant can by no means be subjected to par-
ticipatory procedures designed for the local
level only. Furthermore, the designation of a
project as “national” or “local” should be the
responsibility of the public authorities and not
of the developer. (ACCC/C/2009/44 Belarus,
para. 62)

Nuclear activities are ultrahazardous and
invariably of wide public concern

The Committee is convinced that in the case
of decision-making on ultrahazardous activi-
ties like a nuclear power plant, being activities
invariably of wide public concern, particular
attention must be taken at the stage of iden-
tifying the public concerned and selecting the
means of notification in order to ensure that
all those who potentially could be concerned

in the decision-making, including the public
concerned outside its territory, have a rea-
sonable chance to learn about the proposed
activities and their possibilities to participate.
(ACCC/C/2012/71 Czech Republic, para. 74)

2. Other activities which may have a signifi-
cant effect on the environment

EIA screening decisions fall under
Article 6(1)(b)

An EIA screening decision contains for each
case individually a determination, which will
have the effect of either creating an obligation
to carry out a public participation procedure
in accordance with article 6 or exempting the
activity in question from such an obligation.
Accordingly, the outcome of the EIA screen-
ing process constitutes a determination under
article 6, paragraph 1 (b). (ACCC/C/2010/50
Czech Republic, para. 82)

EIA screening determination serves as
Article 6(1)(b) determination

A "positive” EIA screening determination is
a determination that the activity is likely to
have significant effects on the environment
and thus an EIA must be carried out. In line
with the above findings, it is also a determi-
nation under article 6, paragraph 1(b), that the
activity is subject to the provisions of article 6.
(ACCC/C/2013/90 United Kingdom, para. 83)
A negative screening opinion is a determina-
tion by the Party concerned under article 6,
paragraph 1 (b), that the provisions on public
participation in article 6 do not apply to the
proposed activity. (ACCC/C/2015/131 United
Kingdom, para. 122)

Appropriate assessment determination
under Habitats Directive serves as Article
6(1)(b) determination

The decision to carry out an appropriate as-
sessment under article 6, paragraph 3, of the
Habitats Directive is therefore a determination
that an activity is likely to have a significant
effect on the Special Area of Conservation.
It is likewise a determination under article 6,
paragraph 1(b), that the activity is subject to
the provisions of article 6. Importantly, it is not
the outcome of the appropriate assessment
that is the determination for the purposes of
article 6, paragraph 1(b), but the fact that it is
determined that an appropriate assessment
must be carried out. (ACCC/C/2013/90 United
Kingdom, para. 84)
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Decision to provide a loan or financial
support does not fall under Article 6

In general, a decision of a financial institution
to provide a loan or other financial support
is legally not a decision to permit an activity,
as is referred to in article 8. (ACCC/C/2007/21
European Community, para. 36)

Setup of preconditions and tender launch
do not amount to permit decision

Resolutions to choose modalities, location,
concessionaires or specific forms of process-
ing that are instrumental to the formation of a
specific installation as well as a resolution to
launch a tender procedure do not necessar-
ily imply that a permit decision according to
article 6, paragraph 1, has been taken. This is
particularly not the case if the procedural law
provides a framework that requires a permit
from a competent authority at a later stage in
the process. (ACCC/C/2007/22 France, para.
32, 34)

Waste being used for energy recovery
in cement plant is both an update and
activity change

The expansion of the waste to be used for
energy recovery in a cement plant is both an
update in the operating conditions of the ce-
ment activity pursuant to article 6, paragraph
10, and a change of the activity within the
meaning of paragraph 22 of annex |, subject
to article 6, paragraph 1(b). (ACCC/C/2014/99
Spain, para. 86)

Hybrid bill can be a permit

The legal effect of the Crossrail Act, follow-
ing the hybrid bill procedure, is the author-
ization of a project, the Crossrail. The Act is
processed as a “hybrid bill” because of the
magnitude of the project, affecting national
interests in general. Had it been an executive
regulation or an act introducing legislative
changes applicable to all, it would have been
processed following the public bill process. As
such, it does not fall under article 8, because,
while the system of the Party concerned —
recognizing the cross-cutting impact of such
a large project on various spheres of national
policy, including transport, economy, employ-
ment, etc. — opts for a procedure that passes
through Parliament, the act ultimately permits
a specific activity. Therefore, the Act is a de-
cision falling under article 6.

While such processes are a reasonable way
for Governments to deal with permitting
large projects of significant national and also
transboundary impact (e.g., the Channel Tun-

nel), the Committee underlines that the pro-
cess of adopting projects by such means still
have to be considered within the provisions
of the Aarhus Convention, and thus that the
Party concerned has to ensure adequate op-
portunities for public participation. Although
the Party concerned refers in the case of the
Crossrail Act to a “specific legislative act”, the
Committee holds that the process adopting
the Crossrail Act by means of a hybrid bill
falls within the scope of article 6 of the Aar-
hus Convention as it serves as a decision to
permit a specific activity.

(ACcc/c/201m/61 United Kingdom, para. 53,
56)

Article 6(2): Notification of the

public

Informing of umbrella decisions

Where such overall plans exist, they might be
subject to provisions of the Convention and
that, in any event, meaningful public partic-
ipation, generally speaking, implies that the
public should be informed that the decisions
subject to public participation form parts of
an underlying overall plan where this is the
case. (ACCC/C/2005/12 Albania, para. 63)

Notifying and involving foreign public

Generally speaking, there are no provisions or
guidance in or under article 6, paragraph 2,
on how to involve the public in another coun-
try in relevant decision-making, and that such
guidance, seems to be needed, in particu-
lar, in cases where there is no requirement
to conduct a transboundary EIA and the
matter is therefore outside the scope of the
Espoo Convention. (ACCC/S/2004/1 and
ACCC/C/2004/3 Ukraine, para. 28)

For the above reasons, the Committee finds
that, by not ensuring that the public con-
cerned in Germany had a reasonable chance
to learn about the proposed activity and the
opportunities for the public to participate in
the respective decision-making, the Party
concerned failed to comply with article 6, par-
agraph 2, with regard to the decision-making
on Hinkley Point C. (ACCC/C/2013/91 United
Kingdom, para. 84)

The Committee also finds that, by not provid-
ing a clear requirement in its legal framework
to ensure that public authorities, when select-
ing means of notifying the public, are bound to
select such means which, bearing in mind the
nature of the proposed activity, would ensure
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that all those who potentially could be con-
cerned, including the public concerned out-
side its territory, have a reasonable chance to
learn about the proposed activity, the Party
concerned fails to comply with article 6, par-
agraph 2, with respect to its legal framework.
(ACCC/C/2013/91 United Kingdom, para. 85)

Country of origin bears final responsibility
for notifying foreign public

Ultimately it is for the competent public au-
thorities of the Party of origin to ensure that
the public participation procedure complies
with the requirements of article 6, also in sit-
uations where the foreign public is involved.
In cases that are subject to a transboundary
procedure under an international treaty, the
Party of origin remains responsible under the
Convention for the adequate, timely and ef-
fective notification of the public concerned
in the affected country, either by carrying out
the notification itself or by making the neces-
sary efforts to ensure that the affected Party
has done so effectively. (ACCC/C/2012/71
Czech Republic, para. 72)

Residents are part of the “public
concerned”

Residents living along a proposed route of
power line construction are among the “pub-
lic concerned” and have to receive notice of a
hearing, including all the details required un-
der article 6, paragraph 2. (ACCC/C/2004/2
Kazakhstan, para. 23)

Impact of failure to comply with Article
6(2) on other obligations

The failure to notify members of the public
concerned in accordance with article 6, par-
agraph 2, entails non-compliance with other
provisions set out in article 6. As a conse-
quence, members of the public do not receive
notice in sufficient time as required under ar-
ticle 6, paragraph 3, they do not have the op-
portunity for early and effective participation
according to article 6, paragraph 4, are able
to provide input in accordance with article
6, paragraph 7, or have their views taken into
account as required by article 6, paragraph 8.
(ACCC/C/2004/2 Kazakhstan, para. 24)

1. Early in the process

Rules must clearly require timely and
effective notice

The Committee notes that the rules on public
hearings, as amended in 2012, do not provide
for any mandatory requirement for the pub-

lic notification to be timely. In contrast, the
previous regulation of 2007 established a 20-
day period prior to the public hearing for the
public notification to be made. Therefore, the
Committee finds that the new regulation of
the Party concerned does not meet the re-
quirements of article 6, paragraph 2, in terms
of timely notification. (ACCC/C/2011/59 Ka-
zakhstan, para. 48, 50)

What is early depends on the size and
complexity of the project

Article 6, paragraph 4, points to the purpose
of giving notice early in the environmental
decision-making procedure, that is, that the
public has the possibility to participate when
all options are open and participation may be
effective. The timing needed from the moment
of the notification until the hearing, in which
the public concerned would be expected to
participate in an informed manner, namely,
after having had the opportunity to duly ex-
amine the project documentation, depends
on the size and the complexity of the case.
(ACCC/C/2009/43 Armenia, para. 65)

One week to examine documentation is
not enough

The Committee considers that one week to
examine the EIA documentation relating to a
mining project (first hearing) is not early no-
tice in the meaning of article 6, paragraph 2,
because it does not allow enough time to the
public concerned to get acquainted with vo-
luminous documentation of a technical nature
and to participate in an effective manner. In
general, the two-week public notice in the
second hearing, after the expertise opin-
ion, could be considered early public notice,
mainly because a lot of the project-related
documentation for the environmental deci-
sion-making is the same or is based on the
documentation necessary to be consulted for
the first meeting. (ACCC/C/2009/43 Armenia,
para. 67)

No objection raised does not mean the
Convention is respected

The fact that no objection was made inrespect
of the time to examine project-related docu-
mentation is not material as to whether the re-
quirements on early and effective public par-
ticipation have been met. (ACCC/C/2009/43
Armenia, para. 67)
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2. Adequate, timely and effective manner

“Adequate, timely and effective manner”
in EU law

Both the EIA Directive and the Directive on
Integrated Pollution Prevention and Control
provide for early and effective notification. It is
not necessary that the relevant EU legislation
repeats the same formulation of the Conven-
tion, as long as it ensures adequate implemen-
tation of the Convention. (ACCC/C/2006/17
European Community, para. 47-50)

The public notice has to describe the
nature of the possible decision in order to
be adequate

When the public is informed about possibili-
ties to participate in a decision-making pro-
cess concerning “development possibilities
of waste management in the Vilnius region”
rather than a process concerning a major
landfill to be established in their neighbour-
hood, this notification cannot be considered
as “adequate” and properly describing “the
nature of possible decisions” as required by
the Convention. (ACCC/C/2006/16 Lithuania,
para. 66)

Incorrect information is not “adequate and
effective”

The obligation in 6, paragraph 2, to provide
“adequate and effective” notice, requires that
the information in the notice is correct, for
instance the public concerned must be cor-
rectly notified about the time frame during
which relevant documentation is available and
the deadline for comments to be submitted.
The public must be able to rely on this infor-
mation and should not have to double-check
that it is correct. (ACCC/C/2013/98 Lithuania,
para. 101 f)

Example of adequate public notice

Adequate public notice is given when the
public authority publishes a public inquiry
notice in two local daily newspapers, infor-
mation about the decision-making procedure
is made available on the public authority's
website, and the notice contains information
about the dates and locations of the inquiries,
as well as the places where the information is
publicly available. (ACCC/C/2007/22 France,
para. 42)

3. Effective means of notification

Placement of public notice must have
a sufficient public reach to count as
effective informing

The public is informed in an “effective manner”
about an activity, when all those who poten-
tially could be concerned have a reasonable
chance to learn about proposed activities and
their possibilities to participate. An effective
manner would be to publish the information
about possibilities to participate in the EIA
procedure in local press as a popular daily lo-
cal newspaper, rather than in a weekly official
journal. If all local newspapers are issued only
on a weekly basis, the authority must choose
the publication with more copies in circula-
tion. (ACCC/C/2006/16 Lithuania, para. 67)

Mass media notification is not enough

The Committee finds that by not specifying
the means of informing the public other than
publication in the mass media, the Party con-
cerned fails to ensure that the public is in-
formed in an adequate, timely and effective
manner and thus fails to comply with article
6, paragraph 2. (ACCC/C/2011/59 Kazakhstan,
para. 66)

Whether the notification is effective de-
pends on the particular means employed

The circumstances of the case make it obvious
that the rural population in the area would not
possibly have regular access to the internet,
while local newspapers may be more popular
than national newspapers. However, the use
of local television may be a useful tool to in-
form the public concerned in an appropriate
manner. (ACCC/C/2009/43 Armenia, para. 70)

Means of notification depend on the
nature of the project

Considering the nature of the project and the
interest it has generated, notification in the
nation-wide media as well as individual no-
tification of organizations that explicitly ex-
pressed their interest in the matter would
have been called for. (ACCC/S/2004/1 and
ACCC/C/2004/3 Ukraine, para. 28)

Effective methods must be used for
notification

Public authorities should ensure that they
use effective methods of notification to en-
gage the pubilic. If experience shows that the
chosen methods do not lead to the participa-
tion of the public concerned, those methods
should be reconsidered. A lack of attendance
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alone does not necessarily indicate that the
notice was ineffective. However, non-com-
pliance with article 6, paragraph 2, may be
found if there is evidence that the methods
used failed to ensure effective notification.
(ACCC/C/2013/98 Lithuania, para. 98)

Press articles are not a public notice

Journalists’ articles commenting on a pro-
ject in the press or on television programmes
(as referred to by the Party concerned), in
general, do not per se constitute a public
notice for the purpose of public participa-
tion, as required under article 6, paragraph 2.
(ACCC/C/2009/37 Belarus, para. 86)

Means of notification should correspond
to project nature

If, for instance, the project concerns the con-
struction of a nuclear power plant, then there
is clearly an obligation for the public notice to
be advertised widely in national and local me-
dia. However, if a project is of local significance,
such as the opening of a forest road, a public
notice in local media may suffice for inform-
ing the public concerned. (ACCC/C/2012/68
European Union and United Kingdom, para. 97)

The Committee finds that, by not providing
a clear requirement in its legal framework to
ensure that public authorities, when selecting
means of notifying the public, are bound to
select such means which, bearing in mind the
nature of the proposed activity, would ensure
that all those who potentially could be con-
cerned, including the public outside its terri-
tory, have a reasonable chance to learn about
the proposed activity, the Party concerned
has failed to comply with article 6, para-
graph 2, with respect to its legal framework.
(ACCC/C/2012/71 Czech Republic, para. 79)

Web-site notice is not enough

Moreover, notice on the Ministry’s web page
would not in itself be enough in order to en-
sure effective notification of the public, as it
is not reasonable to expect members of the
public to proactively check the Ministry's
website on a regular basis just in case at some
point there is a decision-making procedure
of concern to them. (ACCC/C/2012/71 Czech
Republic, para. 76)

Effective notification requires identifying
the public concerned

While not explicitly mentioned in article 6,
paragraph 2, it goes without saying that proper
identification of the public concerned is an
essential precondition for ensuring the cor-

rect implementation of that provision. In order
to effectively notify the public concerned, it is
first necessary to identify who the public con-
cerned may include. (ACCC/C/2013/91 United
Kingdom, para. 78)

Enabling self-identification of public
concerned is a good practice

The Committee commends the approach
adopted in the 2008 Planning Act pursuant
to which members of the public may also
self-enrol as among the public concerned.
(ACCC/C/2013/91 United Kingdom, para. 78)

4. Notifying about nuclear and other ultra-
hazardous activities

Ultrahazardous activities require
particular attention and choice of means
of notification

The Committee is convinced that in the case
of decision-making on ultrahazardous activi-
ties like a nuclear power plant, being activities
invariably of wide public concern, particular
attention must be taken at the stage of iden-
tifying the public concerned and selecting the
means of notification in order to ensure that
all those who potentially could be concerned
in the decision-making, including the public
concerned outside its territory, have a rea-
sonable chance to learn about the proposed
activities and their possibilities to participate.
(ACCC/C/2012/71 Czech Republic, para. 74)

Relying on the local self-government
and local means is insufficient for
ultrahazardous activities

More generally, the Committee notes that,
while a legal framework that chiefly relies on
the affected territorial self-governing units us-
ing locally specific ways of informing the pub-
lic may well be adequate for activities whose
potential effect on the environment would be
confined to that locality, it may be insufficient
for ultrahazardous activities that are invaria-
bly of wide public concern (whether specific
activities subject to article 6 or in the context
of plans and programmes subject to article
7). (ACCC/C/2012/71 Czech Republic, para. 76)

Notifying the public in emergency zones
around nuclear power stations is not
enough

The Committee finds that by requiring that
only the public living in the “municipalities
whose administrative territory includes an
internal or external part of the emergency
planning zone” (i.e., within a radius of 13 kilo-
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metres) be notified, the Party concerned
failed to ensure that all the public that poten-
tially could be concerned had a reasonable
chance to learn about proposed activities.
(ACCC/C/2012/71 Czech Republic, para. 77)

5. Minimum information to be included in
the public notice

Notifying only time and venue of a public
hearing is insufficient

The Committee notes that only very basic in-
formation about the hearing, namely its tim-
ing and venue, was provided in advance. If a
hearing is to be held, the public concerned
should be notified of its opportunities to par-
ticipate in that hearing, e.g., the format of the
hearing, the format in which the public may
make interventions, and any time limits on
those interventions. This is particularly impor-
tant in the case of a foreign public concerned.
(ACCC/C/2012/71 Czech Republic, para. 80)

Requirement to indicate availability
of information does not regulate what
information should be available

Article 6, paragraph 2 (d) (vi), does not, how-
ever, itself regulate what environmental infor-
mation relevant to the proposed activity is to
be made available. Rather, that is addressed
in article 6, paragraph 6, which obliges the
competent public authorities to give the pub-
lic concerned access to all available informa-
tion relevant to the decision-making process.
(ACCC/C/2013/89 Slovakia, para. 77)

Name and email address of contact point
have to be provided

Adequate information under article 6, par-
agraph 2 (d) (vi) and (v), requires a specific
contact point in the public authority to be
named and preferably an email address to be
provided. (ACCC/S/2015/2 Belarus, para. 94)

In a transboundary context, notice of a
hearing has to be provided in national
language

In order to be effective, the notice of a public
hearing in a transboundary context should be
published in the media in the language of the
foreign public concerned as well as in the lan-
guage of the Party of origin. (ACCC/S/2015/2
Belarus, para. 107)

Article 6(3): Time frames for

public participation

1. (Un-) reasonable duration of public parti-
cipation (specific examples)

Timeframe of 60 or 90 days can be
sufficient

The Committee considers that 60 work-
ing days was a reasonable time frame in the
present case to analyse over 6,000 pages of
complex documentation related to an envi-
ronmental impact study. (ACCC/C/2021/186
Portugal, para. 142)

An allocated timeframe of 90 days for the
decision-making has been regarded as suf-
ficient also to provide for public involvement
regarding the construction of expressways.
(ACCC/C/2004/4 Hungary, para. 12)

Six weeks can be sufficient

Six weeks for the public to inspect the provided
documents and prepare for the public inquiry
in the case of the permitting of a domestic
waste disposal plant, and 45 days for pub-
lic participation and for the public to submit
comments, information, analyses or opinions
to the proposed activities meet the require-
ment of reasonable time frames according
to article 6, paragraph 3. (ACCC/C/2007/22
France, para. 44)

10 working days for public participation
are not enough for a decision on a major
land fill or mining project

In order to meet the requirement to provide
“reasonable time frames”, the public should
have sufficient time to get acquainted with
the documentation and to submit comments
taking into account, inter alia, the nature, com-
plexity and size of the proposed activity. Time
frames have to be adapted to the complexity
and impacts of the projects, with longer time
frames for more complex projects. The time
frame of only 10 working days for getting ac-
quainted with the documentation, including
EIA report, and for preparing to participate in
the decision-making process concerning a
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major landfill, does not meet the requirement
of reasonable time frames in article 6, par-
agraph 3. (ACCC/C/2006/16 Lithuania, para.
69, 70)

The Committee considers that 10 work-
ing days is manifestly not a reasonable time
frame for the public to participate in a de-
cision-making process involving 1,776 files of
technical documentation. (ACCC/C/2021/186
Portugal, para. 146)

Three days for public participation is never
enough

If members of the public can get access to the
preparation documents of a public hearing
only three days in advance of the hearing, such
a time frame can under no circumstances be
considered a reasonable time frame to get
acquainted with the documentation and par-
ticipate effectively. (ACCC/C/2013/88 Kazakh-
stan, para. 103)

20 working days is the minimum time
frame to inspect EIA report and submit
comments

10 working days to inspect the EIA report and
comment before the hearing and another 10
working days after the hearing to comment
should be considered the minimum time frame
from which the setting of longer time frames
is not only possible but in fact recommended
for proposed activities with more significant
environmental impacts or affecting a large
number of people. That should be made clear
by accompanying guidance to the national le-
gal framework on public participation. A time
frame of 19-25 working days to prepare and
provide comments on an EIA report on the
construction of an overhead power line can
be reasonable. (ACCC/C/2013/98 Lithuania,
para. 103, 104, 106)

20 working days to comment special plan
and SEA report on construction of over-
head power line are sufficient

The time frames of 20 working days each for
the public to submit comments on the special
plan concept and the SEA report concerning
the construction of an overhead power line is
sufficient. (ACCC/C/2013/98 Lithuania, para.
106)

17 hour long public hearing is not a
reasonable

Concerning the hearing’s duration, neither
party disputes that the hearing lasted from 10
a.m. until 3 a.m. the next morning (i.e., 17 hours),
the Committee considers that organizing the

hearing in such a manner was not acceptable.
Article 6, paragraph 3, requires that the time
frame for each phase of the public partici-
pation procedure must be reasonable and
enable the public to participate effectively.
The public cannot be expected to partici-
pate effectively if its opportunity to be heard
comes only after it has been already sitting in
the hearing for more than a full working day.
Nor does it ensure that the public authorities
present are in a fit state to take due account
of that participation. (ACCC/C/2012/71 Czech
Republic, para. 88)

2. Timing of participation
Hearing after start of construction

The requirement of setting up “reasonable
time-frames” for public participation proce-
dure is not met if the construction of a project
starts before a hearing as part of the public
participation procedure has taken place.
(ACCC/C/2004/2 Kazakhstan, para. 25)

Public participation during Christmas or
official holidays

A period of 20 days for the public to prepare
and participate effectively cannot be consid-
ered reasonable, in particular if such period
includes days of general celebration in the
country. (ACCC/C/2008/24 Spain, para. 92)

Holidays in other countries may be ignored

Moreover, holiday periods in countries of the
region differ, especially during summer. The
Committee considers it would be unworkable
if the Convention required Parties to entirely
avoid organizing public participation proce-
dures during other Parties’ holiday periods.
(ACCC/C/2012/71 Czech Republic, para. 85)

3. Different phases and other issues

Setting only maximum time frames is not
reasonable

An approach (whereby only maximum time
frames for public participation are set) re-
gardless of how long the maximum time frame
is, runs the risk that in individual cases time
frames might be set which are not reasonable.
Thus, such an approach cannot be considered
as meeting the requirement of setting reason-
able time frames under article 6, paragraph 3.
(ACCC/C/2009/37 Belarus, para. 90)
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No limitation of public participation to EIA
procedure

Environmental decision-making is not limited
to the conduct of an EIA procedure, but ex-
tends to any subsequent phases of the deci-
sion-making, such as land-use and building
permitting procedures, as long as the planned
activity has an impact on the environment. A
limitation of the rights of NGOs to participate
after the EIA stage, and of individuals, which
may only participate if their property rights
are directly affected does not comply with ar-
ticle 6, paragraph 3, as it constitutes a failure
to provide for effective public participation
during the whole decision-making process.
(ACCC/C/2010/50 Czech Republic, para. 67)

Tiered decision-making procedure: the
importance of each stage needs to be
assessed

The Party concerned indicates that a large
amount of the EIA documentation (namely
eight of its volumes) deals with the archaeo-
logical patrimony of the proposed Rosia Mon-
tana site. The Committee considers that this
clearly leads to a conclusion that the archaeo-
logical site and its legal status are not of minor
or peripheral importance. In the Committee’s
view the issuance of the archaeological dis-
charge certificate was a fundamental step in
the decision-making process which resulted
in a significant change of the subject matter
of the EIA. In the present case there is a clear
relation between the two procedures: the EIA
and the procedure for issuing the archaeo-
logical discharge certificate. Thus, in this case
the two decisions were part of a “tiered de-
cision-making procedure”. (ACCC/C/2012/69
Romania, para. 81)

No tacit approval can be envisaged
when consultation on revised EIA
documentation is longer than 10 days

Accordingly, the Committee finds that, by
maintaining a legal framework under which
revised EIA documentation is granted tacit
approval if the public is given longer than 10
working days to comment on the revised doc-
umentation, the Party concerned fails to com-
ply with the requirement in article 6(3) that
public participation procedures include rea-
sonable time frames for the public to prepare
and participate effectively. (ACCC/C/2021/186
Portugal, para. 150)

Article 6(4): Early public

participation

1. When all options are open

A reduced EIA procedure still has to
comply with the Convention

If national law reduces or curtails public par-
ticipation procedures in EIA, the provisions still
have to comply with the requirement of early
public participation when all options are open.
However, non-compliance is hard to assess if
the national regulation under scrutiny has not
yet been implemented in practice by national
authorities. (ACCC/C/2004/4 Hungary, para.
1)

Use of an “envelope” or “black box”
approach may be justified

The Committee finds that, so long as the pub-
lic concerned, including the public concerned
in Germany, will be provided with the oppor-
tunity to participate effectively in the stage
of the decision-making at which the exact
designs or technical specifications (including
the risk factors and potential environmental
impacts of each) are under consideration, the
use of an “envelope” or “black box” approach
at the EIA stage does not, in itself, constitute
non-compliance with the requirement in ar-
ticle 6, paragraph 4, to provide for early pub-
lic participation when all options are open.
(ACCC/C/2012/71 Czech Republic, para. 93)

It must be possible for the authority to
turn down the application

When public participation is provided for, the
permit authority must be neither formally nor
informally prevented from fully turning down
an application on substantive or procedural
grounds. Only the formal de jure possibility
to turn down an application is not enough if
in practice in the concerned jurisdiction an
application never or hardly ever is rejected in
comparable circumstances. If the scope of
the permitting authority is already limited due
to earlier decisions, to comply with the Con-
vention the Party concerned should have also
ensured public participation during the earlier
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stages of decision-making. (ACCC/C/2007/22
France, para. 38, 39)

Public participation after zero or other
options were excluded does not meet
requirement “when all options are open”

The Committee further considers that even if,
as the Party asserts, the 2006 Covenant for-
mally limited the duration of the licence from
an indefinite period to 2033, it thereby agreed
the date on when the plant was to cease op-
eration, which was an important aspect of
the decision-making procedure concerning
the nuclear power plantThe possibility for
the competent authorities to refuse to grant
the 2013 licence amendment solely on the
grounds of nuclear safety does not equate to
all options being open in accordance with ar-
ticle 6, paragraph 4. (ACCC/C/2014/104 Neth-
erlands, para. 74-82)

Limitation of public participation by
preceding inter-state consultations

Limiting the options in practice for the loca-
tion of the border crossing of an overhead
power line by setting that location through
inter-state consultations before the pub-
lic participation procedures had been con-
cluded, precludes the possibility for the public
to participate when all options on the crossing
point were open. (ACCC/C/2013/98 Lithuania,
para. 115)

All options have to clearly appear open to
the public concerned

In order to comply with article 6, paragraph 4,
it must be ensured that all options are not just
legally open but also can clearly be seen to be
open to the public concerned. Selecting the ti-
tle “overhead power line” for the decree and
listing only characteristics of an above-ground
transmission line in the public notice and bro-
chures conveys a strong message to the public
concerned that overhead technology had al-
ready been selected and thus the requirements
of article 6, paragraph 4, are not met, even if it
is still possible to opt for an underground al-
ternative. (ACCC/C/2013/98 Lithuania, para. 121)

Authorities may favour certain options but
must consider and justify alternatives

Nothing in article 6, paragraph 4, precludes the
right of the competent authorities to select their
preferred option (or options) and promote it (or
them); nor does it require that all options stud-
ied by the competent authorities, for example
those considered in passing at an early explor-
atory stage, be presented to the public. How-
ever, it does imply that members of the public

should be able in their comments to challenge
the options put forward in the draft plan and to
propose other options. This has a bearing on the
obligation in article 6, paragraph 8, to take due
account of the outcome of the public partici-
pation as it requires the competent authorities
to consider the option or options suggested by
the public and provide reasons for not accept-
ing them. (ACCC/C/2014/100 United Kingdom,
para. 84)

No preclusion of alternatives due to
potential funding

It is crucial that potential funding, such as Eu-
ropean funding agreements, does not preclude
proper consideration of alternatives because
this could deprive public participation of any
meaning. (ACCC/C/2013/98 Lithuania, para. 124)

Municipal decision to “cooperate” with
the developer does not exclude locational
alternatives

The Committee does not consider that the “in
principle” decision of the municipality to “co-
operate” with the developer regarding Autena
wind park, as noted in that letter, demonstrates
that it was no longer possible legally and fac-
tually for the province to decide not to include
Autena polder as a potential wind park location
in the Provincial Spatial Structural Vision first
partial revision following the public participation
procedure. (ACCC/C/2020/181 Netherlands,
para. 127)

2. Multiple decision-making

A clear and transparent sequencing of
permitting decisions is required

State parties have to put in place a clear and
transparent sequencing of permitting deci-
sions, so that it is clear to the public what is
being decided and which options are under
consideration at each stage. (ACCC/C/2006/16
Lithuania, para. 76)

Tiered decision-making allows some
discretion

At each stage of decision-making certain op-
tions are discussed and selected with the
participation of the public and each consec-
utive stage of decision-making addresses only
the issues within the option already selected
at the preceding stage. Parties have a certain
range of discretion as to which options are
discussed at what stage of decision-making.
(ACCC/C/2006/17 European Community, para.
51)
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Providing public participation at
later stages is not enough if no public
participation took place at earlier stages

Once a decision to permit a proposed ac-
tivity in a certain location has already been
taken without public involvement, provid-
ing for such involvement in the other deci-
sion-making stages that will follow can under
no circumstances be considered as meeting
the requirement under article 6, paragraph 4,
to provide “early public participation when all
options are open”. (ACCC/C/2005/12 Albania,
para. 79)

Early public participation when all options
are open takes place within a tiered
decision-making process.

The requirement for “early public participa-
tion when all options are open” applies to all
stages of decision-making, which can involve
consecutive strategic decisions under article
7 (such as policies, plans and programmes)
and following individual decisions under arti-
cle 6 (such as authorizing basic parameters,
location, technical design or technological de-
tails related to specific environmental stand-
ards). Whenever during these consecutive
stages public participation is required under
the Convention, “it should be provided early in
the procedure, when all options are open and
effective public participation can take place”.
This requirement is not met, if options are al-
ready ruled out before the public participation
takes place (e.g. whether to build a landfill or a
waste incinerator) and only two possible loca-
tions are presented (ACCC/C/2006/16 Lithu-
ania, para. 71, 72; ACCC/C/2006/17 European
Community, para. 51, 52)

Public participation must be carried out
before implementing a production-sharing
agreement

Establishing a legal framework in which public
participation under article 6 of the Conven-
tion will only be carried out once a produc-
tion-sharing agreement is already at the im-
plementation stage fails to comply with the
requirement of early participation when all
options are open according to article 6, para-
graph 4. (ACCC/C/2014/118 Ukraine, para. 133)

3. After the construction started or comple-
ted

No meaningful public participation
is possible after the construction or
commencement of the activity

The public has to have the opportunity to par-
ticipate in the decision-making process be-
fore the events on the ground have effectively
eliminated alternative options. If a permitting
process for integrated pollution prevention
and control starts after the construction is
finalized, this can only be in compliance with
the Convention if the public already has had
the opportunity to participate in the deci-
sion-making on those technological choices
at an earlier stage. (ACCC/C/2006/16 Lithu-
ania, para. 73, 74; ACCC/C/2006/17 European
Community, para. 53-55)

For an activity likely to have a significant effect
on the environment, such as the lagoons in
the present case, it can never meet the re-
quirement of article 6, paragraph 4, for “early
public participation, when all options are
open” for the decision to permit the activity
to be taken after the activity has already com-
menced or the construction has taken place.
(ACCC/C/2013/90 United Kingdom, para. 94)

Hearing after start of construction is too
late

The requirement of ensuring “early public par-
ticipation when all options are open” is not met
if the construction of a project starts before
a hearing as part of the public participation
procedure has taken place. (ACCC/C/2004/2
Kazakhstan, para. 25)

Public participation after the construction
was completed is not effective

A mere formal possibility, de jure, to turn down
an application at the stage of the operation
permit, when the installation is constructed, is
not sufficient to meet the criteria of the Con-
vention if, de facto, that would never or hardly
ever happen. The risk is obvious that provid-
ing for public participation only after the con-
struction permit precludes early and effective
public participation when all options are open.
Rather, it is likely that once an installation has
been constructed in accordance with a con-
struction permit, political and commercial
pressures, as well as notions of legal certainty,
effectively foreclose discussions concerning
the construction itself, as well as options with
regard to technology and infrastructure.
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Although the permit to commence the opera-
tion and the permit to continue the operation
are to be given before the activity starts, there
is a considerable risk that once the installa-
tion is constructed it is no longer a politically
realistic option for the authority to block the
operation on the basis of issues relating to the
construction, to technology or to infrastruc-
ture. Moreover, it is not sufficient to provide
for public participation only at the stage of
the EIA procedure unless it is also part of the
permitting procedure.

(ACCC/C/2009/41 Slovakia, para. 63-64)

Article 6(5): Developers

(permit applicants) and the

public

The developer cannot be solely relied
upon for providing for public participation

It is implicit in the provisions of article 6, par-
agraph 2 (d) (iv) and (v), and article 6, par-
agraph 6, that relevant information for pub-
lic participation should be available directly
from the public authority, and that comments
should be submitted to the public authority.
Reliance solely on the developer for providing
for public participation is not in line with these
provisions. (ACCC/C/2006/16 Lithuania, para.
78)

Developer’s involvement under control of
the public authorities

Observations regarding the role of the de-
velopers (project proponents) (See “General
Issues” above) shall not be read as exclud-
ing their involvement, under the control of
the public authorities, into the organization
of the public participation procedure (for ex-
ample conducting public hearings) or impos-
ing on them special fees to cover the costs
related to public participation. Furthermore,
any arrangements requiring or encouraging
them to enter into public discussions be-
fore applying for a permit are well in line with
article 6, paragraph 5, provided the role of
such arrangements is supplementary to the
mandatory public participation procedures.
(ACCC/C/2009/37 Belarus, para. 81)

Article 6(6): Access to

all information relevant for

decision-making

1. Access for examination

Information should be provided by
decision-making authority

The Committee further notes that the OVOS
report was made available only on the web-
site of the developer, which is not in accord-
ance with the Convention, even if in this case
the developer was a public authority, i.e., the
Ministry of Transport and Communication.
Rather, the OVOS report should have been
made available to the public by the deci-
sion-making authority, which in this case was
the Ministry of Environment. Therefore, the
Committee finds that the Party concerned is
not in compliance with article 6, paragraph 6.
(ACCC/C/201/59 Kazakhstan, para. 54)

Exclusive reliance on the developer

An approach whereby the obligation to pro-
vide the public with the relevant information
rests only with the developer is not in line with
the Convention. (ACCC/C/2009/37 Belarus,
para. 92)

Only during public participation procedure

This provision applies “at the time of the public
participation procedure”. Therefore, outside
the time of public participation procedure, the
right to examine information under article 6,
paragraph 6, does not apply and the public
needs to rely on the rights of access to in-
formation under article 4. (ACCC/C/2008/24
Spain, para. 96)

Close to place or residence or entirely in
electronic form

The Committee recognizes that article 6, par-
agraph 6, refers to giving “access for examina-
tion” of the information that is relevant to de-
cision-making, but the Committee notes that
article 4, paragraph 1, requires that “copies” of
environmental information be provided. In the
Committee’s view “copies” does, in fact, re-



70

quire that the whole documentation be close
to the place of residence of the requester or
entirely in electronic form, if the requester lives
in another town or city. (ACCC/C/2009/36
Spain, para. 61)

By requiring the public to relocate 30 or 200
kilometres, by allowing access to thousands of
pages of documentation from only two com-
puters without permitting copies to be made
on CDROM or DVD, and by, in these circum-
stances, setting a time frame of one month for
the public to examine all this documentation
on the spot, the Spanish authorities failed to
provide for effective public participation and
thus to comply with article 6, paragraphs
6 and 3, respectively, of the Convention.
(ACCC/C/2009/36 Spain, para. 62)

Providing free access does not mean
providing a copy

Providing free access to examine the re-
quested documentation does not amount to
providing a copy of the requested information.
(ACCC/C/2012/69 Romania, para. 55)

2. All relevant information

Examination is not limited to
environmental impact statement

Obligation to provide the public concerned
with an opportunity to examine relevant de-
tails is certainly not limited to publication of an
environmental impact statement. Had some
of the requested information fallen outside
the scope of article 6, paragraph 6, it would
still be covered by the provisions of article
4, regulating access to information upon re-
quest. (ACCC/S/2004/1and ACCC/C/2004/3
Ukraine, para. 32)

Information on technology to be used may
be relevant

Information regarding the specific technol-
ogy to be used is clearly of relevance for the
decision-making on whether to permit the
nuclear power plant and is therefore subject
to the requirements of article 6, paragraph 6.
(ACCC/C/2012/71 Czech Republic, para. 95)

Not only summary of comments

It does not comply with the Convention if the
authority responsible for taking the decision is
provided only with the summary of the com-
ments submitted by the public. The Conven-
tion requires that the full content of all the
comments made by the public (whether those
claimed to be accommodated by the devel-

oper or those which are not accepted) be sub-
mitted to such authorities. (ACCC/C/2009/44
Belarus, para. 64)

Full EIA report has to be disclosed

The public has to be informed in due time of
the possibility of examining the full EIA report,
which is a critical document containing im-
portant details about a proposed project. This
is not the case if the public is only informed
about the existence of the full EIA report dur-
ing the public hearing. (ACCC/C/2009/44 Be-
larus, para. 80)

The term “options” in Article 6(4) is wider
than “alternatives studied” in Article 6(6)

The Committee considers the term “options”
used in 6, paragraph 4, to be wider than the
term “alternatives studied” found in arti-
cle 6, paragraph 6 (e). “Options” refers to all
the possible courses of action that the de-
cision-maker may choose or the public may
propose, including the “zero option” (as stated
in ACCC/C/2009/38 (United Kingdom), para.
82).

The “alternatives studied” are those options
that were elaborated and studied by the ap-
plicant. (ACCC/C/2014/100 United Kingdom,
para. 101)

All relevant information must be
made available at the start of public
participation procedure

If, at the commencement of the public partic-
ipation procedure, the competent public au-
thority holds any information relevant to the
decision-making and does not make it availa-
ble at the start of the public participation pro-
cedure, that would not meet the requirements
of article 6, paragraph 6. (ACCC/C/2021/186
Portugal, para. 157)

3. Free of charge
Free for examination only

The Committee notes that article 6, paragraph
6, does require authorities to give the public
concerned access to the relevant informa-
tion free of charge, but only “for examination”.
Thus, this provision does not allow making a
charge for the examination of the information
in situ but does not forbid making a charge for
copying. (ACCC/C/2008/24 Spain, para. 95)
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4, Minimum list of information to he
provided

Limited scope of EIA

Limiting an EIA procedure to the considera-
tion of waste and pollution issues does not
necessarily address all significant effects of
the proposed activity on the environment.
Article 6 could be significantly undermined
by limiting the scope of a permitting pro-
cess to some types of environmental effects.
(ACCC/C/2004/2 Kazakhstan, para. 30)

Minimal list of must-to-provide
information cannot be exhaustive

Accordingly, the Committee finds that, by
maintaining a legal framework that does not
require all documents relevant to the deci-
sion-making held at that time by the compe-
tent public authority to be made accessible
to the public concerned during the public
participation procedure, the Party concerned
fails to comply with article 6, paragraph 6.
(ACCC/C/2021/186 Portugal, para. 166)

Article 6(7): Submitting

comments

1. Any comments

Comments cannot be restricted to the
public concerned or motivated/reasoned
proposals

According to article 6, paragraph 7, the public
should be allowed to submit any comments,
information, analyses or opinions in public
participation procedures. Thus, comments
cannot be restricted to the public concerned
or only to motivated proposals by the public.
(ACCC/C/2006/16 Lithuania, para. 80)

The application of criteria for the consider-
ation of the comments submitted (i.e., they
must be “reasoned”), the Committee finds
that the Kazakh legislation fails to guarantee
the full scope of the rights envisaged by the
Convention and therefore, does not comply
with article 6, paragraph 7. (ACCC/C/2011/59
Kazakhstan, para. 59)

2. In writing

Public shall be able to submit comments
directly to public authorities

The comments can be submitted practically
only during the hearings, and the law does not
envisage the possibility for the public to sub-
mit the comments at the stage of expertiza
directly to the authority competent to issue
the conclusions of the expertiza. Although
there is a requirement to record the com-
ments submitted by the public at the OVOS
stage, and to provide them to the authority
competent to issue the expertiza conclusions,
the Committee is of the view that the above
arrangements do not ensure that the com-
petent authority has direct access to all the
comments submitted and is in a position to
take due account of them. (ACCC/C/2009/37
Belarus, para. 94)

Establishing a system whereby comments
submitted by the public during the EIA proce-
dure are to be in the first instance submitted
to an entity not required to be independent
from the developer, and not to the competent
public authority itself, is non-compliant with
article 6, paragraph 7. (ACCC/C/2013/98 Lith-
uania, para. 137)

Public discussions via TV or newspapers

Organization of discussions on the proposed
project in the newspapers and through TV
programmes is not a sufficient way to as-
sure compliance with article 6, paragraph 7.
(ACCC/C/2009/37 Belarus, para. 95)

Public should be able to submit comments
on the proposed activity itself

This regulation limits the right of the public,
which may submit comments only on the
OVOS report but not on all the project-related
documentation relevant for decision-making
which has a wider meaning than the OVOS
report alone. Therefore, the current legal ar-
rangements, which narrow the right of the
public to submit comments only on the OVOS
report, are not in line with the requirements of
article 6, paragraph 7. (ACCC/C/2011/59 Ka-
zakhstan, para. 57)

Period for written comments should
preferably extend beyond public hearing

This means that there was no opportunity for
the public concerned to submit written com-
ments in the light of what it learned at the
hearing itself. The Committee notes that pref-
erably the time frame for submitting written

n
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comments in a public participation procedure
should extend for a reasonable time beyond
the date of any public hearing in order that the
public concerned has the possibility to sub-
mit comments in the light of what it learns at
the hearing. (ACCC/C/2012/71 Czech Republic,
para. 105)

3. Public hearings
Public hearing is not a requirement

Article 6, paragraph 7, of the Convention does
not require the hearing to be a vehicle through
which public authorities must demonstrate
how they have already taken of the public’s
written comments. Rather, the hearing is an
opportunity for the public to be heard and
also offers the opportunity for the applicant to
present the project and respond to questions
and comments. The Committee notes that
neither Czech nor international law require
that the country of origin organize a formal
hearing in the territory of the affected coun-
try. Moreover, article 6, paragraph 7, does not
require a hearing to be conducted in all cases,
but, rather, as appropriate, bearing in mind the
need to ensure effective public participation
in the decision-making.

(ACCC/C/2012/71 Czech Republic, para. 87, 110)

Parties have wide discretion on how hearings
are conducted

The discretion granted to Parties as to how
hearings should be conducted includes the
relative speaking orders of experts, officials
and others presenting the activity and rep-
resentatives of affected local communities. It
also includes the hearing structure itself, e.g.,
separate sessions for questions and com-
ments or discussion. The Committee there-
fore considers that limiting the number of
questions or comments to three questions
or comments per turn is a legitimate way to
structure a hearing. (ACCC/C/2012/71 Czech
Republic, para. 101)

Rules for hearings, if any, shall be clear,
transparent and non-discriminatory

Parties may choose to codify the rules for
public hearings in detail in their legislation or
by way of established administrative practice.
Alternatively, the rules for public hearings may
be set case by case by the authorities respon-
sible for each hearing. Whichever approach is
taken, Parties must ensure that the rules to
be applied are clear, transparent and consist-
ent, as required by article 3, paragraph 1, and
non-discriminatory, as required by article 3,
paragraph 9. Furthermore, in accordance with

article 3, paragraph 2, Parties should endeav-
our to ensure that officials provide guidance
to the public so that it knows and understands
the rules to be applied during the hearing in
advance. As mentioned above, this is of par-
ticular importance in the case of the foreign
public concerned, which may be entirely un-
familiar with how hearings are conducted in
the Party of origin. (ACCC/C/2012/71 Czech
Republic, para. 100)

No limitation in hearing to comments by
the public

The organizer of a hearing is by no means en-
titled to be provided with the discretion as
to whether to allow the public to submit their
comments and corroborating documents in
written form and to distribute them during the
hearing. (ACCC/C/2009/44 Belarus, para. 82)

Hearing on work-day during working hours
problematic

Organizing only one hearing on a work-day
and during working hours indeed effectively
limits the possibility of the public to partic-
ipate and submit comments. If it was abso-
lutely necessary to organize only one hear-
ing on a work-day and during working hours,
the Party concerned should have taken the
measures to ensure that people who were
prevented from participating due to their
employment commitments would be able to
participate otherwise, such as by viewing the
recorded hearing and submitting comments
later. (ACCC/C/2009/44 Belarus, para. 83)

Police and security officers at public
hearings

If private security services or police officers
are to be used at public hearings to maintain
public order, they must in no way restrict the
opportunity of the public to participate in
the decision-making procedure and submit
comments. (ACCC/C/2013/88 Kazakhstan,
para. 110)
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Article 6(8): Taking due account

of public participation

1. Due account
Due account = veto

Requirement to take due account of the out-
come of public participation does not amount
to the right of the public to veto the decision.
(ACCC/C/2008/24 Spain, para. 98)

Due account #z acceptance by local
community

Article 6, paragraph 8, should not be read
as requiring that the final say about the fate
and the design of the project rests with the
local community living near the project, or
that their acceptance is always needed.
(ACCC/C/2008/24 Spain, para. 98)

Not all comments to be accepted, but all
seriously considered

The obligation to take due account in the de-
cision of the outcome of the public participa-
tion cannot be considered as a requirement to
accept all comments, reservations or opinions
submitted. However, while it is impossible to
accept in substance all the comments sub-
mitted, which may often be conflicting, the
relevant authority must still seriously consider
all the comments received. (ACCC/C/2008/24
Spain, para. 99)

Due account not only to the outcome of
EIA procedures

Public participation must not be limited to
the consideration of the environmental im-
pact of a proposed activity, but entitles the
public to submit any comments, information,
analyses or opinions that it considers rel-
evant to the proposed activity, including its
views on aspects of the activity's permissi-
bility and its compliance with environmen-
tal law. Czech law does not require that the
authorities issuing the permitting decision
fully uphold the content of the EIA opinion.
While the Czech EIA procedure provides for
public participation, the Committee consid-

ers that the legal framework does not ensure
that in the permitting decision due account is
taken of the outcome of public participation.
(ACCC/C/2010/50 Czech Republic, para. 71)

Addressing comments in EIA decision
meets requirement of due account

With respect to ensuring that the legal frame-
work of the Party concerned establishes a
clear requirement to take due account of the
outcome of public participation, the Commit-
tee considers that, in the context of the EIA
procedure, this requirement is met through
annexes 5 and 6 to the 2015 EIA Act, which
state that the EIA statement must include a
“settlement” of the comments received on
the notification and on the expert report.
(ACCC/C/2013/106 Czech Republic, para. 94)

No comments can be considered to
“count less”

The Committee emphasizes that a system
whereby only the comments of certain mem-
bers of the public are duly taken into account,
while others are disregarded or considered to
“count less” by the decision-making author-
ities, would not be consistent with the Con-
vention. (ACCC/C/2013/106 Czech Republic,
para. 97)

Limiting consideration to “validly made”
submissions is not “taking due account”

A legal framework which requires a deci-
sion-maker to consider “validly made” sub-
missions and observations in relation to the
environmental impacts of a proposed de-
velopment could potentially engage article
6, paragraph 8, and also article 6, paragraph
7, if there is substantial evidence that these
provisions have the effect that only certain
submissions and observations are considered.
(ACCC/C/2014/112 Ireland, para. 144)

2. Other issues under Article 6(8)

*Reliance on developer is not sufficient

Some obligations related to taking due ac-
count of the outcomes of public participa-
tion rest with the developer and the OVOS
consultant, who are bound to consider all
the comments and suggestions submitted
by the public and to include them in the re-
cord of hearings, together with an indication
of whether these comments were approved
or rejected and the grounds for their rejec-
tion or approval. The applicable laws do not,
however, envisage similar obligations in rela-
tion to the authorities (or the experts) com-
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petent for issuing the expertiza conclusions.
(ACCC/C/2009/37 Belarus, para. 96)

Responses to public’'s comments and
evaluation must come from public
authority itself

It is necessarily required that the public’s
comments are considered by the competent
public authority and it is incompatible with the
Convention if a consultant of the developer
prepares the responses to the comments
received and the reasoned evaluation of the
comments for the competent public authority.
(ACCC/C/2013/98 Lithuania, para. 138)

Legal obligation for authority to consider
public participation outcome

It is fundamental for compliance with article
6, paragraph 8, that there should be a clear
obligation in the legal framework for the com-
petent public authority itself to take due ac-
count of the outcome of the public partici-
pation. (ACCC/C/2013/98 Lithuania, para. 139)

*Too short time frames do not allow to
take any comments into account in a
meaningful way

The timeline failed to allow the public to study
the information on the project and prepare
and submit its comments. It also did not allow
the public officials responsible for making the
decision sufficient time to take any comments
into account in a meaningful way, as required
under article 6, paragraph 8. (ACCC/S/2004/1
and ACCC/C/2004/3 Ukraine, para. 29)

If authorities use tables to record public
comments, tables must also clearly ex-
plain how each comment was considered

While paragraph 179 of the Maastricht Rec-
ommendations on Promoting Effective Public
Participation in Decision-making in Environ-
mental Matters indicates that Parties may
opt to record all the comments received from
members of the public in a table grouped into
clusters, the table must also explain how these
were handled. This means that, where the pub-
lic authority has accepted the substance of a
comment, it must explain how that is reflected
in the decision taken. Conversely, where the
public authority has rejected the substance of
a comment, it must explain its reasons for do-
ing so. Where a public authority has accepted
the substance of a comment only in part, it
must explain what has been incorporated into
its subsequent decision and what has been
omitted. For those parts that are not accepted
on their substance, the public authority must
explain clearly and in appropriate detail why

they were not accepted. Whether the com-
petent public authority decides to provide a
written response to each comment received
or to group comments in clusters related to
certain issues, it must still demonstrate in a
clear, transparent and traceable way how due
account has been taken of each comment re-
ceived. (ACCC/C/2014/119 Poland, para. 93 f.)

No obligation for participation on
previously rejected options if participation
took place earlier

There is nothing in the Convention that re-
quires public participation on options that
were rejected at an earlier stage of tiered
decision-making, provided that public par-
ticipation took place at that earlier stage.
(ACCC/C/2014/12 Ireland, para. 147)

Convention does not prescribe a specific
procedure for taking due account

The Convention does not impose a specific
procedure to be followed by the Parties to
demonstrate how due account was taken of
the public’s comments under article 6, para-
graph 8. (ACCC/C/2020/181 Netherlands, para.
89)
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Article 6(9): Informing of final

decision

1. Promptly informing

Access to a decision through database is
not informing

Even though the decrees in question had not
been published but they could be now ac-
cessed through an electronic database, such
an approach does not satisfy the requirement
of article 6, paragraph 9, to promptly inform
the public of the decision. (ACCC/C/2004/8
Armenia, para. 31)

No requirement to proactively publish the
final decision

There is no requirement to proactively publish
the final decision, but the public has to be in-
formed about the decision and has the right
to have access to the decision and the rea-
sons and considerations on which it is based.
(ACCC/C/2006/16 Lithuania, para. 81)

Time period for information has to be ade-
quate with respect to review procedures

The time period for informing the public about
the decision has to be reasonable bearing in
mind the relevant time frames for initiating
review procedures under article 9, paragraph
2. Further, the manner of informing and the
documentation of the reasons on which a
decision is based should consider these time
frames and other requirements for the re-
view procedures under article 9, paragraph 2.
(ACCC/C/2006/16 Lithuania, para. 84)

For the final decision, notification methods
in the sense of article 6, paragraph 2, are
the minimum to inform public

As a good practice, the methods used to no-
tify the public concerned under article 6, par-
agraph 2, should be utilized as a minimum for
informing the public under article 6, paragraph
9, of the decision once taken, recalling that
the latter requires the public generally to be
informed, and not just the public concerned.
(ACCC/C/2014/99 Spain, para. 103)
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Informing public only via internet is not
enough

Informing the public about the decision
taken exclusively by means of the internet
does not meet the requirement of article

6, paragraph 9. Relying solely on publish-

ing the decision electronically may exclude
members of the public who do not use the
Internet regularly or do not have easy access
to it from the possibility of being effectively
informed about the decision that has been
taken. (ACCC/C/2014/99 Spain, para. 104 f.)

2. Reasons and consideration for the decision

The decision must include the public’s
comments and information on how they
were treated

In order to provide evidence of having taken
due account of the outcome of public partici-
pation it is not sufficient if the decision merely
states when the public hearings were held and
cites the document reference of the minutes
of the meetings but neither summarizes the
comments received from the public nor pro-
vides information on how they were treated.
(ACCC/C/2013/98 Lithuania, para. 142)

Individual replies alone do not fulfil
obligation to publicly justify decisions

Individual “private” replies - writing individu-
ally to each member of the public who sub-
mitted comments — may serve as an addi-
tional practice but on its own cannot meet the
requirement in article 6(9) to publicly show
the reasons on which the decision is based,
including how the public's comments have
been taken into account. (ACCC/C/2013/98
Lithuania, para. 143)

Article 6(10): Public participation

when reconsidering or amending

the decision

Legal effect of a decision determines
whether it falls under article 6(10) or
Annex 1(22)

When determining whether the 2008 de-
cision-making on a nuclear power plant
amounted to a reconsideration or an update
of the operating conditions by a public au-
thority, according to article 6, paragraph 10,
or a change to or an extension in itself that
met the criteria of Annex |, the Committee
considers the legal effects of the three 2008
decisions together. (ACCC/C/2009/41 Slova-
kia, para. 53)

1. Where appropriate

Public participation is “appropriate” when
updating or reconsidering nuclear or
similar activities

The Committee finds that when the authority
reconsidered or updated the operating condi-
tions for an activity of such a nature and mag-
nitude, and being the subject of such serious
public concern, as this nuclear power plant,
with the changes and increased potential im-
pact on the environment as presented to the
Committee, public participation would have
been appropriate. (ACCC/C/2009/41 Slovakia,
para. 57)

2- or 5-year extension is by no means
minimal and justifies public participation
being appropriate

It is clear to the Committee that an exten-
sion of an activity’'s duration by five years
is by no means minimal. In this regard, the
Committee cannot agree with the submis-
sion by the Party concerned that no change
in the operating conditions of the quarry took
place and that, therefore, there was no need
for further public participation. Based on the
above, the Committee concludes that it was
“appropriate”, and thus required, to apply
the provisions of article 6, paragraphs 2-9,



Case Law of ACCC 2004 -2025 » Article 6 - Public participation in decisions on specific activities

to the decision-making on the 2013 permits.
(ACCC/C/2013/107 Ireland, para. 84, 86)

It is clear that the extension of an activity’s
permitted duration for more than two years
is not just a minimal time. It was therefore
appropriate, and thus required, to provide
for public participation in the decision to ex-
tend the end date of the Pontevedra plant.
(ACCC/C/2014/122 Spain, para. 96)

The Committee considers that, if an exten-
sion of two years for a chlorine and deriva-
tives production facility was not a minimal
time, then an extension of seven to eight
years for a nuclear power plant, which, by its
nature, is an ultrahazardous activity, certainly
cannot be considered to be a minimal time.
(ACCC/C/2020/183 Spain, para. 52)

Life-time extensions usually justify
“appropriateness” of public participation

The Committee considers that, except in
cases where a change to the permitted du-
ration is for a minimal time and obviously
would have insignificant or no effects on the
environment, it is appropriate for extensions
of duration to be subject to the provisions of
article 6. In this regard, the Committee con-
siders it inconceivable that the operation
of a nuclear power plant could be extended
from 40 years to 60 years without the po-
tential for significant environmental effects.
(ACCC/C/2014/104 Netherlands, para. 71)

Life-time extension of a nuclear power
plant cannot be considered as having
"insignificant” effects on the environment

The Committee notes that prolonging the
operation of a nuclear power plant results in
the continuation of the various environmen-
tal impacts of said nuclear power plant over a
longer period of time. This includes the gener-
ation of additional radioactive waste and other
emissions for the period of the extension. The
natural resources used in the operation of a
nuclear power plant will also be required for a
longer period of time. Furthermore, extending
the period of a nuclear power plant’s opera-
tion means that the period in which a nuclear
accident could occur is also extended. It is
therefore not conceivable that the prolonga-
tion of an activity of the nature and scale of a
nuclear power plant, including Almaraz nuclear
power plant, would have no or insignificant ef-
fects on the environment. (ACCC/C/2020/183
Spain, para. 53)

2. “Mutatis mutandis”

Clause “mutatis mutandis, and where
appropriate” does not imply complete
discretion of a party

Although each Party is given some discretion
in these cases to determine where public par-
ticipation is appropriate, the clause “mutatis
mutandis, and where appropriate” does not
imply complete discretion for the Party con-
cerned to determine whether or not it was
appropriate to provide for public participa-
tion. The Committee considers that the clause
“where appropriate” introduces an objective
criterion to be seen in the context of the goals
of the Convention, recognizing that “access to
information and public participation in deci-
sion-making enhance the quality and the im-
plementation of decisions, contribute to pub-
lic awareness of environmental issues, give the
public the opportunity to express its concerns
and enable public authorities to take due ac-
count of such concerns” and aiming to “fur-
ther the accountability of and transparency
in decision-making and to strengthen public
support for decisions on the environment”.
Thus, the clause does not preclude a review by
the Committee on whether the above objec-
tive criteria were met and whether the Party
concerned should have therefore provided
for public participation in the present case.
(ACCC/C/2009/41 Slovakia, para. 55-56)

Mutatis mutandis simply means “with
necessary changes”

The reference in article 6, paragraph 10, to
“mutatis mutandis” simply means “with the
necessary changes”. In other words, when
applying the provisions of article 6, para-
graphs 2-9, to a reconsideration or an up-
date of the operating conditions for an article
6 activity, the public authority applies those
paragraphs with the necessary changes.
(ACCC/C/2014/104 Netherlands, para. 70)

Rather than conveying some discretion for the
Parties whether or not to apply these provi-
sions, it refers to the changes necessary due
to the nature of the given decision-making
procedure. (ACCC/C/2014/121 European Un-
ion, para. 96)

3. Reconsiderations and updates

Project’s duration is an operating
condition

The Committee considers that the permitted
duration of an activity is clearly an operating
condition for that activity, and an important

n



18

one at that. Accordingly, any change to the
permitted duration of an activity, be it a re-
duction or an extension, is a reconsideration
or update of that activity's operating condi-
tions. It follows that any decision permitting
the nuclear power plant to operate beyond
2014 amounted to an update of the operating
conditions. (ACCC/C/2014/104 Netherlands,
para. 65)

The Committee considers that, by per-
mitting reactors | and Il of Almaraz nuclear
power plant to operate beyond their permit-
ted end date, the Ministerial Order updated
the operating conditions of Almaraz nuclear
power plant, an activity subject to article 6.
(ACCC/C/2020/183 Spain, para. 46)

Reconsiderations or updates are not linked
to EIA

As a preliminary point, the Committee notes
that there is nothing in the wording of arti-
cle 6, paragraph 10, to limit its application
only to reconsiderations or updates that are
themselves subject to environmental impact
assessment. Rather, it is clear to the Commit-
tee that article 6, paragraph 10, applies to a
reconsideration or update of the operating
conditions for an activity subject to article 6,
irrespective of whether the reconsideration
or updating process is itself required to un-
dergo an environmental impact assessment.
(ACCC/C/2013/107 Ireland, para. 77)

Periodic safety reviews of nuclear reactors
fall under Article 6(10) and require public
participation

Based on the foregoing, the Committee con-
siders that, because of the “regulatory review”
stage, a periodic safety review is a “reconsid-
eration” of the nuclear power plant’s operat-
ing conditions within the meaning of article
6, paragraph 10. Moreover, should the regula-
tory body's review of the periodic safety re-
view report find that certain measures should
be applied, those measures will constitute an
“update” of the nuclear power plant’s oper-
ating conditions within the meaning of article
6, paragraph 10, too. Accordingly, the Party
concerned is required by article 6, paragraph
10, to determine whether or not it is “appro-
priate” and thus required, to carry out public
participation under article 6, paragraphs 2-9,
on the 10-year periodic safety reviews for the
Dukovany nuclear power plant. The regula-
tory review stage of a periodic safety review
is accordingly “capable of changing the ba-
sic parameters” of the nuclear power plant,
including determining whether the licensing
basis and operating conditions for the nu-
clear power plant remain valid or should be

changed. The Committee therefore consid-
ers it is “appropriate” and thus required, for
the Party concerned to apply the provisions
(ACCC/C/2016/143 Czech Republic, para. 118,
123)

4, Links with Industrial Emissions Directive
(EV)

EU obligations under Industrial Emissions
Directive are limited

The Committee concludes that the Party
concerned has not assumed obligations un-
der the Convention regarding non-substantial
changes of installations, nor regarding any time
extensions of operation, extensions of capac-
ities or other modifications of permit condi-
tions that do not meet the requirements of
article 24, paragraph 1(b) of the Directive. The
Committee will accordingly limit its consider-
ations to the publication of new best availa-
ble technique conclusions and developments
in the best available techniques, operational
safety requirements and compliance with new
or revised environmental quality standards.
(ACCC/C/2014/121 European Union, para. 90)

Reconsiderations of permits under the
Industrial Emissions Directive may be an
example of a reconsideration or update of
operating conditions

The Committee notes that the relevant pro-
visions of the Industrial Emissions Directive in
the case of the publication of new best availa-
ble technique conclusions and developments
in the best available techniques, operational
safety requirements and compliance with new
or revised environmental quality standards
(article 21, paragraphs 3, 4 and 5 (b) and (c) of
the Industrial Emissions Directive) expressly
refer to the reconsideration and, where nec-
essary, updating of the permit conditions. In
addition to the wording of these provisions,
the Committee considers that, substantively,
the reconsideration of permit conditions re-
lated to these three cases are clear examples
of a reconsideration or update of operating
conditions in the sense of the Convention.
(ACCC/C/2014/121 European Union, para. 93,
105-118)

Public participation required for significant
changes or unaddressed aspects

Specifically, if the reconsideration or update
of an activity’s operating conditions is capable
of significantly changing the basic parame-
ters of the activity, or will address significant
environmental aspects of the activity not al-
ready covered by the permitting decision, and
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no public participation process meeting the
requirements of the Convention is foreseen,
this would not meet the requirements of the
Convention. The Committee emphasises that
it is not the actual outcome of the reconsid-
eration or the update that is determinative of
whether public participation should be car-
ried out. Rather, in line with the Committee’s
findings on communication ACCC/C/2006/17
(European Community), the key criterion
is whether the reconsideration or update is
“capable of” changing the activity’s basic pa-
rameters or will “address” significant environ-
mental aspects of the activity. In this regard,
the scope of what is to be considered “ap-
propriate” must be even more limited if the
update of the operating conditions may itself
have a significant effect on the environment.
However, it is not decisive whether the op-
erating conditions of the activity will indeed
ultimately be updated or will in fact have sig-
nificant environmental effects. Likewise, it is
immaterial that, if the operating conditions
are updated, the updated conditions could
in some respects have a beneficial effect on
the environment, human health and safety.
The crucial point is whether the reconsider-
ation or update is “capable of” changing the
activity’s basic parameters or will “address”
significant environmental aspects of the ac-
tivity. (ACCC/C/2014/121 European Union, para.
101,103, 104)

The Committee considers that since the 2013
update of the permit for the Pontevedra plant
under paragraph 2 (f) of the first transitional
provision required the public authority to ad-
dress a significant environmental aspect of
the plant’s activity, namely the elevated level
of mercury and the possibility of resulting
soil and groundwater contamination, it was
appropriate, and thus required, for the public
authority to provide for public participation
in that update. (ACCC/C/2014/122 Spain, para.
93)
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Article 7 - Public participation
concerning plans, programmes
and policies relating to the

environment

Cross-reference table

Each Party shall make appropriate practical and/or other pro-
visions for the public to participate during the preparation of
plans and programmes relating to the environment, within a
transparent and fair framework, having provided the neces-
sary information to the public. Within this framework, Article
6(3), (4) and (8), shall be applied. The public which may par-
ticipate shall be identified by the relevant public authority,
taking into account the objectives of this Convention. To the
extent appropriate, each Party shall endeavour to provide
opportunities for public participation in the preparation of

policies relating to the environment.

Key Cases | Interpretation Highlights

Article 7

ACCC/C/2004/8 Armenia No precise boundary between decisions under articles 6 and 7
ACCC/C/2009/43 Armenia No clear definition of plans and programs

ACCC/C/2010/54 European Union

Two weeks is not enough time for public participation

ACCC/C/2012/70 Czech Republic

There is a clear obligation to seriously consider the outcome of
public participation (due account)

ACCC/C/2012/70 Czech Republic

There is an obligation to demonstrate that due account was
taken

ACCC/C/2013/88 Kazakhstan

Broad interpretation of plans and programs “relating to the
environment”

ACCC/C/2014/101 European Union

Only plans required by law are subject to mandatory public
participation

ACCC/C/2014/105 Hungary

Elements of a “typical” plan or programme

ACCC/C/2014/105 Hungary

“Policies” refer to strategic documents, not being plans or pro-
grams

ACCC/C/2014/105 Hungary

While softer, requirements on public participation in preparation
of policies set minimal standards

ACCC/C/2016/144 Bulgaria

Public notice must contain accurate information
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Commentary

General Issues under Article 7

No precise boundary between decisions
under Articles 6 and 7

The Convention does not establish a precise
boundary between article 6-type decisions
and article 7-type decisions. (ACCC/C/2004/8
Armenia, para. 28)

Public participation needed for
reconsideration or modification of plans
and programmes

Article 7 “should be interpreted as includ-
ing within its scope all reconsiderations or
modifications of plans and programmes re-
lating to the environment”. Any reconsider-
ation or modification in itself amounts to the
preparation of a plan or programme subject
to article 7, including minor modifications.
(ACCC/C/2017/149 Greece, para. 101)

No obligation for provision for public
participation if no legal requirement and
no framework for future development
consent

If the Party concerned has no law in force that
would require preparation of a plan or pro-
gramme itself or that would require public
participation with respect to plans or pro-
grammes, that do not set the framework for
future development consent, the Party con-
cerned has no obligations to make appropriate
practical and/or other provisions for the public
to participate during the preparation of such
plans and programmes. (ACCC/C/2014/101
European Union, para. 56)

Public participation in the development of
preceding strategies does not exclude the
need to provide for public participation in
subsequent planning

National renewable energy action plans are
plans or programmes under article 7 and as
such are subject to public participation. The
fact that the United Kingdom’s Renewable
Energy Strategy, which informed the national
renewable energy action plan, was subject to
public participation does not affect this con-

clusion, given their different legal status and
functions in the EU and United Kingdom legal
framework, respectively. (ACCC/C/2012/68
European Union and United Kingdom, para.
100)

EU state aid and financial assistance
decisions do not fall under Articles 6 or 7

In this case the decisions taken by the Party
concerned to approve state aid for the Eu-
ropean Commission’s regulatory fitness and
performance programme and to approve fi-
nancial assistance for the interconnector, on
their own, do not amount to decisions under
articles 6 or 7. (ACCC/C/2010/54 European
Union, para. 74)

Pre-existing political agreements can
effectively restrict options

While this draft was subject to public par-
ticipation, the Committee considers that
the pre-existing political commitment made
between the national Government and the
provinces effectively precluded any realistic
option to reject the increased target following
public participation. (ACCC/C/2020/181 Neth-
erlands, para. 109)

Article 7: Public participation

in preparation of plans and

programs

1. Plans and programmes relating to the en-
vironment

Elements of a “typical” plan or programme

A typical plan or programme:
(a) is often regulated by legislative,
regulatory or administrative provisions;
(b) has the legal nature of a general act
(often adopted finally by a
legislative branch);
(c) is initiated by a public authority, which
(d) provides an organized and coordinated
system that sets, often in a binding way, the
framework for certain categories of
specific activities (development projects),
and which
(e) usually is not sufficient for any
individual activity to be undertaken
without an individual permitting decision.

The Committee makes clear that these char-
acteristics of a plan or programme are those
that are “typical”. They are neither exhaustive
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nor elements that must each be satisfied in
order to come within the scope of article 7.
(ACCC/C/2014/105 Hungary, para. 127,130)

The typical elements of plan or
programme are neither exhaustive nor
necessary

The elements of a plan or programme set out
in ACCC/C/2014/105 Hungary, para. 127, 130,
are described as typical and are thus “neither
exhaustive nor elements that must necessarily
each be satisfied in order to come within the
scope of article 7”. The elements should rather
help to identify strategic documents which
fall within the scope of article 7. For exam-
ple, a transitional national plan under the Eu-
ropean Union’s Industrial Emissions Directive
can qualify as a plan or programme within the
meaning of article 7, despite not having the le-
gal nature of a general act. (ACCC/C/2017/149
Greece, para. 82, 84, 91)

A plan has to have legal effects

A plan in accordance with article 7 has to have
legal effects, e.g. confer a right to construct
or operate a project, use a specific site or
entail legal effects amounting to that of the
applicable planning instruments, in order to
require a public participation procedure.
(ACCC/C/2007/22 France, para. 33)

It is the substance, not the title, of the
document what makes it a plan under
Article 7

The fact that a document bears in its title the
word “plan” does not necessarily mean that it
is a plan under article 7; rather, it is necessary
to consider the substance of the document.
(ACCC/C/2012/70 Czech Republic, para. 49)

No clear definition of plans and programs

The Convention does not clearly define what
the plans, programmes and policies of arti-
cle 7 encompass, and leaves it to the national
legislature to detail the specificities of the
decisions within the general framework of the
Convention. (ACCC/C/2009/43 Armenia, para.
49)

Plans and programmes can include
existing as well as future activities

The scope of article 7 is not limited to the set-
ting of a framework only for future activities.
Rather, a plan or programme may cover ex-
isting activities, as it is the case for example
for land-use plans. (ACCC/C/2017/149 Greece,
para. 87)

Plans and programmes can have a
transitional character

The validity of a plan or programme for a
specified period of time is common for plans
and programmes that fall within the scope of
article 7. Thus, for example, the fact that a plan
is valid for only four years does not exclude it
from the scope of article 7. (ACCC/C/2017/149
Greece, para. 87)

Broad interpretation of plans and
programmes “relating to the environment”

Whether a particular plan or programme re-
lates to the environment should be deter-
mined with reference to the implied definition
of ‘environment’ found in the definition of ‘en-
vironmental information’ (article 2, paragraph
3). The following types of plans, programmes
and policies may be considered as relating to
the environment:
(a) those that may have a significant effect
on the environment and require strategic
environmental assessment;
(b) those that may have a significant effect
on the environment but do not require
strategic environmental assessment;
(c) those that may have an effect on the
environment but the effect would not be
significant; and
(d) those intended to help protect the
environment. (ACCC/C/2013/88
Kazakhstan, para. 128 — with reference to
the Aarhus Convention Implementation
Guide, p. 176)

Plans and programmes “relating to the
environment” do not have to have a
significant effect on the environment

In contrast to specific activities covered un-
der article 6 and commonly considered as
those “which may have a significant effect
on the environment”, plans and programmes
under article 7 have to be “relating to the en-
vironment”. Accordingly, the concept of plans
and programmes “relating to the environment”
is much broader than that of specific activi-
ties covered by article 6. Article 7 also applies
to those plans and programmes which may
have an effect on the environment without
the effect being significant and those plans
or programmes intended to promote environ-
mental protection. (ACCC/C/2014/100 United
Kingdom, para. 90, 92)
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2. Examples for plans and programmes
Waste management plans

The Vilnius Country Waste Management Plan
constitutes a plan “relating to the environ-
ment” with regard to article 7. The land use
plan establishes the preconditions for the
permitting of a landfill in the region concerned.
(ACCC/C/2006/16 Lithuania, para. 55)

Municipal waste management plans

While these municipality waste management
plans implement the national and county
waste management plan and the national
strategy at the local level, they are not only
theoretical orientations on waste management
or only a repetition of the subjects treated in
the national/county waste management doc-
umentation. It is apparent to the Committee
that they contain considerations specific to
the region concerned on the impact of waste
management, on possible emissions, possi-
ble locations and facilities, which are without
doubt of interest to the public and therefore
should be subject to public participation ac-
cording to article 7. Moreover, whether a doc-
ument sets the framework for future develop-
ment consent is not a determining factor of its
nature as a plan under article 7 or not.

The fact that the waste management plans are
not mentioned in the national legislation and
in sectoral laws as sustainable development
and environment protection documents is not
relevant; an insufficient coverage by the leg-
islation of one of the subject matters of the
Aarhus Convention cannot be invoked as an
excuse to avoid its application to an activity
which is obviously related to the protection of
the environment. (ACCC/C/2012/66 Croatia,
para. 39)

National renewable energy action plans

The Committee finds that Ireland’s national
renewable energy action plan constitutes a
plan or programme relating to the environ-
ment subject to article 7 because it sets the
framework for activities by which Ireland aims
to enhance the use of renewable energy in
order to reduce greenhouse gas emissions,
based on the Renewable Energy Directive.
(ACCC/C/2010/54 European Union, para. 75)

Member States applications for free
allowances under the EU Emissions Trading
System

The application, including its national invest-
ment plan, prepared by the Party concerned
under the revised rules for the EU Emissions

Trading System, is a plan within the purview
of article 7. (ACCC/C/2012/70 Czech Republic,
para. 53)

Plan to develop a world-class ski resort

A plan to develop a world-class ski resort has
found to constitute a plan under article 7 if
it is called a “plan” (even though the label is
not decisive), it is in the form of a general act,
adopted by the Prime Minister, it was initiated
by the Ministry of Industry, which is also re-
sponsible for monitoring the implementation
of the plan, if it sets the framework for a certain
category of specific activities (such as a time-
table, allocation of tasks, deadlines, expected
results and sources of funding), and if it is not
in itself sufficient for permitting the construc-
tion of the project as such. (ACCC/C/2013/88
Kazakhstan, para. 126)

Regional (voivodeship) spatial
development plan

A voivodeship spatial development plan has
the legal nature of a general act that sets a
framework for more specific activities in the
future and which will subsequently be im-
plemented by a more detailed plan at local
level and, accordingly, constitutes a “plan”
within the meaning of that term in article 7.
(ACCC/C/2014/119 Poland, para. 77)

Transitional national plan under the Euro-
pean Union’s Industrial Emissions Directive

A transitional national plan under the European
Union’s Industrial Emissions Directive can be
considered a plan or programme and thus fall
within the scope of article 7. The preparation
of the transitional national plan is regulated
by EU law and implemented in national law
through executive measures, in this case by
the Greek Ministry of Environment, Energy and
Climate Change. The transitional national plan
was initiated by the Greek Ministry of Environ-
ment, Energy and Climate Change and thus
by a public authority. The transitional national
plan furthermore sets a binding framework for
the large combustion plants included therein
but is not sufficient for an individual activity to
be undertaken. Although the transitional na-
tional plan applies only to the specific large
combustion plants it lists and thus lacks the
legal character of a general act, it still qualifies
as a plan or programme under article 7, as it
meets all other relevant criteria set out in find-
ing ACCC/C/2014/105 Hungary, para. 127, 130.
(ACCC/C/2017/149 Greece, para. 83-91)
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Public participation for local investment
plans highly appropriate

Given the growing significance of the cooper-
ative endeavours between public and private
actors in the UK for the preparations of local
investment plans, and in view of the object and
purpose of the Convention, the Committee
considers that participation of the public in
the preparation of the local investment plans
and related procedures is highly appropri-
ate. (ACCC/C/2010/45 and ACCC/C/2011/60
United Kingdom, para. 82)

3. Transparent and fair framework

Article 7 has to be implemented through
clear procedural requirements

It is not enough to comply with article 7 that
national legislation states the rights of the
public to participate in the preparation of
plans and programmes in general, unaccom-
panied by clear procedural requirements ei-
ther in regulation or established administra-
tive practice on how to ensure these rights.
(ACCC/C/2013/88 Kazakhstan, para. 118)

“Transparent and fair framework” applies
to the overall system and each specific
participation procedure

The requirement in article 7 to make provisions
for the public to participate within a “transpar-
ent and fair framework” covers both the trans-
parency and fairness of the general framework
of the Party concerned for public participation
in plans and programmes and also the trans-
parency and fairness of the public partici-
pation procedure carried out on a particular
plan or programme. (ACCC/C/2014/100 United
Kingdom, para. 105)

4. Informing the public

Public notice must contain accurate infor-
mation

By not ensuring that the public notice for the
proposed general spatial plan amendment
contained accurate information on “the pro-
posed activity” and “the nature of the possible
decision” nor any of the other information re-
quired by article 6, paragraph 2 (a)—(e), except
for the location, date and time of the hearing,
the Party concerned failed to comply with ar-
ticle 7 in conjunction with article 6, paragraph
2. (ACCC/C/2016/144 Bulgaria, para. 127)

When amending plans or programmes,
their texts and draft amendments must be
made available

Without engaging in an examination of what
other information relevant to the deci-
sion-making should also have been made
available to the public, the Committee finds
that, by not making the texts of the existing
general spatial plan and the proposed general
spatial plan amendment effectively available
to the public, the Party concerned failed to
comply with the requirement in article 7 to
provide the necessary information to the pub-
lic. (ACCC/C/2016/144 Bulgaria, para. 129)

Article 6 (6) as guidance for interpreting
information requirements in Article 7

While not directly applicable, article 6, para-
graph 6, may accordingly serve as a source of
guidance in the application of the requirement
in article 7 to provide “the necessary informa-
tion” to the public, provided that the differ-
ences between decisions on specific activi-
ties and plans and programmes are taken into
account. Therefore, the obligation in article 7
to provide “the necessary information to the
public” requires to (a) actively disseminate the
information indicated in article 6, paragraph 2,
including information about the opportunities
to participate and availability of the relevant
information and (b) to make available to the
public all information that is in the possession
of the competent authorities and is relevant
to the decision-making and is to be used for
that purpose. The relevant information under
category (b) would normally include the fol-
lowing information: The main reports and ad-
vice issued to the competent authority; Any
information regarding possible environmental
consequences and cost-benefit and other
economic analyses and assumptions to be
used in the decision-making; An outline of the
main alternatives studied by the competent
authority. (ACCC/C/2014/100 United Kingdom,
para. 89, 94)

Mere information to the public is not pub-
lic participation

While article 7 requires to provide the “nec-
essary information to the public”, this is only
one of a number of requirements set out in
article 7 and is not sufficient to provide an
opportunity for the public to participate.
(ACCC/C/2017/149 Greece, para. 105)
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5. Time frames

Reasonable period between notice and
hearing

A 2-4-day period is clearly insufficient both
to enable the public to ensure their availabil-
ity to attend the hearing and also to prepare
for the hearing in order to participate effec-
tively. The Committee considers that, by not
ensuring a reasonable time frame between the
public notice of the hearing on the proposed
amendment to a project and the hearing itself,
the Party concerned failed to comply with ar-
ticle 7 in conjunction with article 6, paragraph
3. (ACCC/C/2016/144 Bulgaria, para. 133, 135)

Two weeks is not enough time for public
participation

Public participation under article 7 must meet
the standards of the Convention, including ar-
ticle 6, paragraph 3, which requires reasona-
ble time frames. A two week period is not a
reasonable time frame for “the public to pre-
pare and participate effectively”, taking into
account the complexity of the plan or pro-
gramme. (ACCC/C/2010/54 European Union,
para. 83)

7 days is not enough time

The Committee considers that providing the
public with seven days to get acquainted
with the draft documents and to submit
comments, let alone allowing it one day for
the same purpose, cannot be considered a
reasonable time frame for the public to pre-
pare and participate effectively in the prepa-
ration of a document of the magnitude of the
national investment plan. (ACCC/C/2012/70
Czech Republic, para. 57)

11 days too short for participating in draft-
ing of energy plan

11 days to get acquainted with the draft of an
energy plan and submit comments is not a
reasonable time frame for public participation
in the case of such a document, according to
the obligation under article 7, conjunction with
article 6, paragraph 3. This is also the case if
some members of the public had been able
to submit comments also outside the scope
of these 11 days. (ACCC/C/2010/51 Romania,
para. 110)

12 working days is too short for participat-
ing in transitional national plan

A period of 17 working days, of which 12 were
working days, is too short a time frame for the
public to participate effectively in the prepa-

ration of the proposal of a transitional national
plan under the European Union Directive on
Industrial Emissions. (ACCC/C/2017/159 Spain,
para. 97-99)

6. Early participation

Public participation at the end of a two
year process is not “early participation”

Given that the process to prepare the ap-
plication was initiated on 31 October 2009
and that formally the general public had only
seven days to get acquainted with the draft
and submit comments, starting on 19 August
2011, that is, almost two years after the start of
the application’s preparation, the Committee
finds that the Party concerned failed to com-
ply with article 7. (ACCC/C/2012/70 Czech
Republic, para. 58)

1. Due account

There is a clear obligation to seriously
consider the outcome of public participa-
tion

There is a clear obligation arising from article
7 on public authorities to seriously consider
the outcome of public participation in the
preparation of plans. However, the Convention
does not specify how this should be done in
practice. (ACCC/C/2012/70 Czech Republic,
para. 60)

There is an obligation to demonstrate that
due account was taken

A requirement to make accessible the reasons
and considerations on which the decision is
based is not expressly provided for in article
7. Nevertheless, the Party concerned has the
obligation to demonstrate that it has fulfilled
its obligations under article 6, paragraph 8.
(ACCC/C/2012/70 Czech Republic, para. 62)

Parties shall both take due account of the
public participation and demonstrate how
they did so

The national legislation requires that a report
(“protocol”) be made of the public consulta-
tions and discussions, which is to be included
with the documentation for the expert council
and the municipal council. In the present case,
six public hearings were held on the proposed
amendment to a plan. The report of these six
hearings is a 1-page summary, of which only a
total of eight lines are dedicated to summa-
rizing the comments received in the course
of these six separate hearings. Therefore, the
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Committee finds that the Party concerned, by:
(a) Failing to ensure that due account is taken
of the outcome of public participation in de-
cision-making on proposed plans and amend-
ments; (b) Failing to demonstrate, in a trans-
parent and traceable way, how due account
was taken of the public participation in the
decision-making on the proposed amend-
ment to the plan, the Party concerned has
failed to comply with article 7 in conjunction
with article 6, paragraph 8. (ACCC/C/2016/144
Bulgaria, para. 137, 143)

8. Identification of the public for participa-
tion

Identifying a certain public should not be
used to restrict public participation

This provision should not be used by public
authorities in a way so as to restrict public
participation, but rather as a way of mak-
ing public participation more effective.
(ACCC/C/2012/70 Czech Republic, para. 59)

Targeted consultation can only be
complementary

The Committee furthermore points out that
a targeted consultation involving selected
stakeholders, including NGOs, can usefully
complement but not substitute for proper
public participation, as required by the Con-
vention. (ACCC/C/2010/54 European Union,
para. 83)

Article 7 (last sentence):

Public participation in prepara-

tion of policies

“Policies” refer to strategic documents
that are not plans or programs

The term “policies” applies to other kinds of
strategic documents, subject to preparation
and/or adoption by an authority. On this point,
a policy under article 7 need not be adopted
in the form of a parliamentary resolution.
(ACCC/C/2014/105 Hungary, para. 129, 135)

See also Article 5(7), pages 50 ff.

While softer, requirements on public
participation in preparation of policies set
minimal standards

It is evident from the wording of article 7, fi-
nal sentence, that the obligation to provide

for public participation in policies is some-
what “softer” than that regarding plans and
programmes. The Convention does however
impose certain minimum obligations with re-
spect to the opportunities for the public to
participate in the preparation of policies. Of
these, the following are of particular relevance
to the present case.

First, article 7, final sentence, refers to “the
public” in general. Thus, it would not suffice if
the opportunities to participate in the prepa-
ration of a policy were only provided to se-
lected stakeholders.

Second, article 5, paragraph 7 (a), requires
each Party to proactively disclose the facts
and analyses of facts which it considers rele-
vant and important in “framing” major environ-
mental policy proposals. (ACCC/C/2014/105
Hungary, para. 139-142)
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Article 8 - Public participation
during the preparation of executive
regulations and/or generally
applicable legally binding norma-
tive instruments

Cross-reference tahle

Each Party shall strive to promote effective public participa-
tion at an appropriate stage, and while options are still open,
during the preparation by public authorities of executive re-
gulations and other generally applicable legally binding rules
that may have a significant effect on the environment.

To this end, the following steps should be taken:

(a) time-frames sufficient for effective participation should
be fixed;

(b) draft rules should be published or otherwise made public-
ly available; and

(c) the public should be given the opportunity to comment,
directly or through representative consultative bodies.

The result of the public participation shall be taken into ac-
count as far as possible.

Key Cases

Interpretation Highlights

Article 8

ACCC/C/2014/120 Slovakia

Obligation on public participation in article 8 softer than
obligations in articles 6 and 7, gives greater leeway

ACCC/C/2009/44 Belarus

Broad scope of obligations under article 8

ACCC/C/2014/120 Slovakia

Article 8 applies to preparation of legislation by executive
bodies

ACCC/C/2014/120 Slovakia

All comments have to be considered, even if not all can be
accepted
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Commentary

General Issues under Article 8

Measures must not be legally binding as
long as requirements are met in practice

As long as the measures in place in the Party
concerned ensure that the requirements of
article 8 are fully met in practice, there is no
express requirement in the Convention that
those measures be enshrined in a legally
binding form. (ACCC/C/2014/120 Slovakia,
paras. 115)

Article 8: Public participation in

preparation of laws and rules by

public authorities

1. Striving to promote effective public parti-
cipation

Obligation on public participation in
Article 8 softer than obligations in Articles
6and?7

The obligation to “strive to promote effective
public participation at an appropriate stage”
expresses a somewhat “softer” nature than
the obligations set out in articles 6 and 7,
meaning that the Parties must show that they
make efforts to provide for public participa-
tion in the preparation of legislation and other
generally applicable legally binding normative
instruments. In comparison with articles 6
and 7, article 8 gives the Parties greater lee-
way in deciding how to fulfil this obligation.
(ACCC/C/2014/120 Slovakia, para. 103)

2. Rules that may have a significant effect on
the environment

Broad scope of obligations under Article 8

The scope of obligations under article 8 re-
late to any normative acts that may have a
significant effect on the environment, which
should be considered as including acts deal-

ing with procedural matters related to author-
ization of activities subject to environmental
assessment, as well as to public participation
in environmental matters. (ACCC/C/2009/44
Belarus, para. 61)

Article 8 applies to preparation of legisla-
tion by executive bodies

Article 8 clearly applies also to the prepara-
tion of legislation by executive bodies to be
adopted by national parliaments. Although the
terms “legislation” and “laws” do not appear
in the provision, the wording of article 8 and
the ordinary meaning given to its terms nev-
ertheless support the inclusion of legislation
and other normative instruments of a similar
character. The article refers to “generally appli-
cable legally binding normative instruments”,
which is exactly what legislation is. Also, the
term “generally applicable legally binding nor-
mative instruments” is included in addition to
“executive regulations”. If article 8 was only
intended to apply to such regulations by the
executive branch, then there would be no rea-
son to add the reference to generally appli-
cable legally binding normative instruments.
(ACCC/C/2014/120 Slovakia, para. 95 ff.).

Article 8 not applicable to legislative acts
introduced by Members of Parliament

Article 8 applies “during the preparation by
public authorities” of executive regulations
and other generally applicable legally bind-
ing rules. The definition of “public authorities”
in article 2, paragraph 2, expressly excludes
bodies or institutions acting in a legislative
capacity. Therefore, a legislative act that is
introduced by Members of Parliament, exer-
cising their legislative powers to introduce and
adopt new legislation, falls within the article
2, paragraph 2, exclusion for bodies or insti-
tutions acting in a legislative capacity, and,
as a result, is outside the scope of article 8.
(ACCC/C/2017/161 Bulgaria, para. 93)

Government'’s decrees are not necessarily
“legally binding rules”

The decrees in question do not fall under gen-
erally applicable legally binding rules. Rather,
they seem to constitute a form of adopting
decisions on plans for designation of land
(article 7) and to some extent a form of deci-
sions mandating specific activities (article 6).
(ACCC/C/2004/8 Armenia, para. 34)

Traffic regulation orders can fall under
Article 8

A traffic regulation order provides direction
on how traffic would be organized in a cer-
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tain area. It is not an act permitting a spe-
cific activity, but has general application to
all persons that are in a similar situation and
unlike a plan or programme, it creates binding
legal obligations. As such, it is an act within the
scope of article 8. (ACCC/C/2010/53 United
Kingdom, para. 83)

3. Elements of the public participation pro-
cedure

Parties have discretion as to how public
participation should be organized

The Convention prescribes the modalities of
public participation in the preparation of le-
gally binding normative instruments of general
application in a general manner, pointing to
some of the basic principles and minimum re-
quirements on public participation enshrined
by the Convention. Parties are then left with
some discretion as to the specificities of how
public participation should be organized.
(ACCC/C/2010/53 United Kingdom, para. 84)

4. Due account to be taken

All comments have to be considered, even
if not all can be accepted

The conclusion of the Committee on article 6,
paragraph 8: “The obligation to take due ac-
count in the decision of the outcome of the
public participation cannot be considered as
a requirement to accept all comments, res-
ervations or opinions submitted. However,
while it is impossible to accept in substance
all the comments submitted, which may of-
ten be conflicting, the relevant authority must
still seriously consider all the comments re-
ceived. (ACCC/C/2008/24 Spain, paras. 98
f.)" is also pertinent to the obligation in article
8 that the “result of the public participation
shall be taken into account as far as possible”.
(ACCC/C/2014/120 Slovakia, para. 107)

Explanations must be attached to final act

The Committee also examines whether the
result of public participation was taken into
account as far as possible. This is mandatory
under article 8 and in practice it means that
the final version of the normative instrument
— here the traffic regulation orders — should
be accompanied by an explanation of the
public participation process and how the re-
sults of the public participation were taken
into account. (ACCC/C/2010/53 United King-
dom, para. 86)



Article 9 - Access to justice

1. Each Party shall, within the framework of its national le-
gislation, ensure that any person who considers that his or
her request for information under article 4 has been ignored,
wrongfully refused, whether in part or in full, inadequately
answered, or otherwise not dealt with in accordance with the
provisions of that article, has access to a review procedure
before a court of law or another independent and impartial
body established by law.

In the circumstances where a Party provides for such a review
by a court of law, it shall ensure that such a person also has
access to an expeditious procedure established by law that
is free of charge or inexpensive for reconsideration by a pub-
lic authority or review by an independent and impartial body
other than a court of law.

Final decisions under this paragraph 1 shall be binding on the
public authority holding the information. Reasons shall be
stated in writing, at least where access to information is refu-
sed under this paragraph.

2. Each Party shall, within the framework of its national legis-
lation, ensure that members of the public concerned

(a) Having a sufficient interest

or, alternatively,

(b) Maintaining impairment of a right, where the administra-
tive procedural law of a Party requires this as a precondition,
have access to a review procedure before a court of law and/
or another independent and impartial body established by
law, to challenge the substantive and procedural legality of
any decision, act or omission subject to the provisions of ar-
ticle 6 and, where so provided for under national law and wit-
hout prejudice to paragraph 3 below, of other relevant provi-
sions of this Convention.

What constitutes a sufficient interest and impairment of a
right shall be determined in accordance with the require-
ments of national law and consistently with the objective of
giving the public concerned wide access to justice within the
scope of this Convention. To this end, the interest of any non-
governmental organization meeting the requirements refer-
red to in article 2, paragraph 5, shall be deemed sufficient for
the purpose of subparagraph (a) above. Such organizations
shall also be deemed to have rights capable of being impai-
red for the purpose of subparagraph (b) above.

The provisions of this paragraph 2 shall not exclude the possi-
bility of a preliminary review procedure before an administra-
tive authority and shall not affect the requirement of exhaus-
tion of administrative review procedures prior to recourse to
judicial review procedures, where such a requirement exists
under national law.

3. In addition and without prejudice to the review procedu-
res referred to in paragraphs 1 and 2 above, each Party shall
ensure that, where they meet the criteria, if any, laid down in

its national law, members of the public
have access to administrative or judicial
procedures to challenge acts and omis-
sions by private persons and public aut-
horities which contravene provisions of
its national law relating to the environ-
ment.

4. In addition and without prejudice to
paragraph 1 above, the procedures re-
ferred to in paragraphs 1, 2 and 3 above
shall provide adequate and effective re-
medies, including injunctive relief as ap-
propriate, and be fair, equitable, timely
and not prohibitively expensive. Decisi-
ons under this article shall be given or
recorded in writing. Decisions of courts,
and whenever possible of other bodies,
shall be publicly accessible.

5.In order to further the effectiveness of
the provisions of this article, each Party
shall ensure that information is provided
to the public on access to administra-
tive and judicial review procedures and
shall consider the establishment of ap-
propriate assistance mechanisms to re-
move or reduce financial and other bar-
riers to access to justice.
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Cross-reference table

Key Cases

Interpretation Highlights

Article 9

ACCC/C/2004/2 Kazakhstan

Unfavourable court decision does not mean denial of access to
justice

ACCC/C/2005/1 Belgium

The label of the decision in domestic law is not decisive when
determining how to categorize a decision under the Convention

Article 9(1)

ACCC/C/2008/30 Moldova Final court decisions have to be fully implemented

ACCC/C/2015/134 Belgium At least one review procedure must be expeditious and free or
inexpensive

Article 9(2)

ACCC/C/2008/31 Germany

Procedural legality has to be assessed by courts

ACCC/C/2008/31 Germany

No limitation of review only to decisions that violate legal provi-
sions “serving the environment”

ACCC/C/2010/45 and
ACCC/C/2011/60 United Kingdom

An executive body is not a sufficient review body in the sense
of article 9, paragraph 2

ACCC/C/2010/48 Austria

Impairment of rights criteria has to be interpreted broadly

ACCC/C/2012/76 Bulgaria

Participation in decision-making cannot be a standing criteria

ACCC/C/2013/90 United Kingdom

Court must be able to consider all facts, evidence and arguments

ACCC/C/[2016/137 Germany

Three core requirements for legal standing of environmental
NGOs in article 9, paragraph 2, procedures.

ACCC/C/2016/138 Armenia

In tiered decision-making legality of each decision must be sub-
ject to review, while not each decision separately

ACCC/C/2019/162 Denmark

Distance cannot be the only standing criterion for individuals

Article 9(3)

ACCC/C/2005/11 Belgium

Actio popularis not required, but barring all is not allowed

ACCC/C/2005/1 Belgium

Presumption of access

ACCC/C/2006/18 Denmark

Legal interest should not bar effective access to legal remedies

ACCC/C/2006/18 Denmark

EU law as “provisions of its national law relating to the environ-
ment” in Member States

ACCC/C/2008/31 Germany

Requirement of “impairment of subjective rights” can contra-
vene wide access to justice

ACCC/C/2008/32 European Union part |

EU law can be national law

ACCC/C/2008/32 European Union part |l

Broad scope of provisions relating to environmental law

ACCC/C/2008/32 European Union part |l

No discretion as to acts or omission that may be excluded

ACCC/C/2008/32 European Union part Il

Direct concern requirement too narrow

ACCC/C/2008/33 United Kingdom

Substantial and procedural provisions have to be considered

ACCC/C/2011/63 Austria

Term “environment” is understood broadly

ACCC/C/2013/81 Sweden

Distance cannot be the only standing criterion for individuals

ACCC/C/2013/85 and ACCC/C/2013/86 United

Kingdom

At least one judicial procedure has to comply with article 9,
paragraphs 3 and 4
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Key Cases

Interpretation Highlights

Article 9(4)

ACCC/C/2004/4 Hungary

The cumulative effect of provisions can lead to non-compliance

ACCC/C/2006/17 European Community

Access to justice only after the start of construction is too late

ACCC/C/2008/24 Spain

Suspension is meaningless if decision was executed already

ACCC/C/2008/24 Spain

“Loser pays” principle cannot be applied in cases against public
authorities

ACCC/C/2008/27 United Kingdom

Fairness for the claimant

ACCC/C/2008/27 United Kingdom

Fair costs take account of public interest pursued

ACCC/C/2008/33 United Kingdom

Rules on timing in judicial review procedures

ACCC/C/2008/33 United Kingdom

Equality of arms should be secured

ACCC/C/2011/57 Denmark

Fair means free from prejudice, favouritism or self-interest

ACCC/C/2011/57 Denmark

What is “prohibitively expensive” depends on several factors of
the system as a whole

ACCC/C/2011/57 Denmark

Fees in environmental cases should not be compared to fees in
commercial cases

ACCC/C/2012/76 Bulgaria

Effective injunctive relief should prevent irreversible damage to
the environment

ACCC/C/2012/76 Bulgaria

Courts should make their own assessment of the risk to envi-
ronment when deciding whether to grant injunctive relief

ACCC/C/2013/81 Sweden

Fair means to know the reasons for a decision

ACCC/C/2013/90 United Kingdom

What is prohibitively expensive shall be assessed in wider context

ACCC/C/2013/93 Norway

Time limits set out in article 4, paragraphs 2 and 7, are indicative
for “timely”

ACCC/C/2014/105 Hungary

Time frames for disclosing information upon court’s decision is
a matter of article 9, paragraph 4, not article 4, paragraph 2

ACCC/C/2013/106 Czech Republic

Automatic suspensive effect is not required

ACCC/C/2013/106 Czech Republic

“Timely"” does not mean that duration of court review must be set
by a law

ACCC/C/2015/131 United Kingdom

Proportionate approach on costs based on stage of proceedings

Article 9(5)

ACCC/C/2015/130 Italy

Concrete, ongoing steps to establish assistance mechanisms
necessary; continuing obligation

ACCC/C/2015/130 ltaly

Article 9, paragraph 5, does not specify the exact form of assis-
tance mechanisms

ACCC/C/2016/142 United Kingdom

Parties must take concrete steps to consider assistance mecha-
nisms
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Commentary

General Issues under Article 9

Unfavourable court decision is not a denial
of access to justice

An adverse court decision in itself does not
necessarily imply a denial of access to justice.
If appeal processes are lengthy due to different
interpretations of existing legal provisions, the
problem rather lies with the lack of a clear legal
framework according to article 3, paragraph 1,
than with a lack of access to justice under article
9. (ACCC/C/2004/2 Kazakhstan, para. 27)

Not only wording of national transposi-
tion but also implementation practice is
relevant

In order to assess non-compliance with article
9, the Committee considers court practice as
shown through relevant case law. If the relevant
national provisions can be interpreted in com-
pliance with the Convention’s requirements,
the Committee considers whether the evi-
dence submitted to it demonstrates that the
practice of the courts of the Party concerned
indeed follows this approach. If it does not, the
Committee may conclude that the Party con-
cerned fails to comply with the Convention.
If the wording of national legislation appears
to contradict the Convention, case law can
be assessed in order to test whether the line
of interpretation by courts or other national
authorities nevertheless meets the require-
ments of the Convention. (ACCC/C/2008/31
Germany, para. 65, 67)

The label of the decision in domestic law is
not decisive

When determining how to categorize a de-
cision under the Convention, its label in the
domestic law of a Party is not decisive. Rather,
whether the decision should be challengea-
ble under article 9, paragraph 2 or 3, is de-
termined by the legal functions and effects
of a decision, i.e. on whether it amounts to
a permit to actually carry out the activity.
(ACCC/C/2005/11 Belgium, para. 29)

See also Article 7, pages 80 ff.

Discretion to use ouster clauses

The Committee acknowledges that national
legislature, as a matter of principle, has the
freedom to protect some acts of the exec-
utive from judicial review by regular courts
through what is known as ouster clauses in
laws. However, to regulate matters subject to
articles 6 and 7 exclusively through acts en-
joying the protection of ouster clauses would
be to effectively prevent the use of access to
justice provisions. (ACCC/C/2004/8 Armenia,
para. 38)

The EU is not required to adopt access to
justice legislation

The European Union obligations only arise
where obligations are covered by Commu-
nity law in force, and as is common ground
between the Parties, there is no relevant
Community law in force. The Committee ac-
cordingly finds that, in the circumstances of
this case, not adopting a directive on access
to justice does not amount to non-compli-
ance with article 9 by the Party concerned.
(ACCC/C/2014/123 European Union, para.
94-95)

Article 9(1): Access to a review

procedure relating to information

requests under Article 4

1. Access to an expeditious and inexpensive
procedure

At least one review procedure must be
expeditious and free or inexpensive

It is implicit in article 9, paragraph 1, that the
domestic legal system must always make
provision for the public to have access to a
review procedure established by law that is
expeditious and either free of charge or inex-
pensive. In other words, regardless of how a
Party decides to structure its review proce-
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dures for the purpose of article 9, paragraph
1, there must always be at least one review
procedure that is expeditious and either free
of charge or inexpensive. (ACCC/C/2015/134
Belgium, para. 102)

Ombudsman can be considered a review a
procedure under Article 9(1)

The Parliamentary Ombudsman is an inexpen-
sive, independent and impartial body estab-
lished by law through which members of the
public can request review of an information
request made under article 4. The Commit-
tee therefore finds that the Parliamentary
Ombudsman of the Party concerned consti-
tutes a review procedure within the scope of
the second sentence of article 9, paragraph 1.
(ACCC/C/2013/93 Norway, para. 86)

2. Expeditious

Courts should be provided with guidance
on expeditious access to justice

The requirement to ensure access to an expe-
ditious procedure established by law entails
that a regulation has to be in place provid-
ing clear guidance to the judiciary as to the
meaning of an expeditious procedure in cases
related to access to information. In case of
direct applicability of the Convention’s pro-
visions and no transposition into the national
legislation, the Party has to provide guidance
to the judiciary with regard to the direct ap-
plicability. (ACCC/C/2004/1 Kazakhstan, para.
21,22, 26)

No obligation to establish more than one
expeditious review procedure

A Party is not required to ensure access
to more than one expeditious review pro-
cedure fulfilling the requirements of arti-
cle 9, paragraph 1, second subparagraph.
(ACCC/C/2016/141 Ireland, para. 89)

Time limits set out in Article 4(2) and (7),
are indicative for “expeditious”

While article 4, paragraphs 2 and 7, do not
directly apply to such reconsideration, the
Committee sees no reason why a public au-
thority should need more time to reconsider
its decision at the request of an Ombudsman,
a court or the original applicant than when de-
ciding a request for information by a member
of the public in the first place. Accordingly,
when considering in these contexts whether
the procedure is “expeditious” or “timely” un-
der article 9, paragraphs 1and 4, respectively,
the time limits set out in article 4, paragraphs

2 and 7, are indicative. (ACCC/C/2013/93 Nor-
way, para. 90)

To evaluate the requirement to provide an
expeditious review procedure under article 9,
paragraph 1, the time frames set down in arti-
cle 4, paragraphs 2 and 7 have to be consid-
ered. Article 4, paragraph 2 requires a public
authority to make the requested information
available as soon as possible and, at the lat-
est, within one month of the request, with the
possibility of an extension for a period of up
to two months in cases where the volume and
complexity of a request justifies such an ex-
tension. Similar time frames apply in the con-
text of article 4, paragraph 7, concerning re-
fusal of a request. These time frames provide
a benchmark when considering what time-
frame for determining appeals would qualify
as being expeditious under article 9, para-
graph 1. (ACCC/C/2015/134 Belgium, para. 111)

2,5 year is neither timely, not expeditious

Considering the time taken (nearly two-and-
a-half years) for the completion of the Om-
budsman procedure, and in particular the
time taken for the Ministry’s reconsideration
decision (11 months) and the Ombudsman'’s
final conclusion (nearly 8 months thereafter),
the Committee finds that in this case the
Party concerned failed to comply with the
requirements in article 9, paragraph 1, second
sentence, and article 9, paragraph 4, to en-
sure an “expeditious” and “timely” procedure.
(ACCC/C/2013/93 Norway, para. 91)

3. Inexpensive

Only one “free or inexpensive” review
required

In its finding ACCC/C/2016/141 Ireland, paras.
90-92, the Committee held that “a Party is
not required to ensure access to more than
one expeditious review procedure fulfilling the
requirements of article 9, paragraph 1, second
subparagraph”. By the same logic, a Party is not
required to ensure access to more than one
review procedure that is “free or inexpensive”
within the meaning of article 9, paragraph 1,
second subparagraph, although, of course, the
requirement in article 9, paragraph 4, that the
procedure not be prohibitively expensive will
still apply. (ACCC/C/2014/112 Ireland, para. 154)
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4. Binding final decisions

Final court decisions have to be fully
implemented

Article 9, paragraph 1, implies that the final de-
cisions of a court of law or other independ-
ent and impartial body established by law
are binding upon and must thus be complied
with by public authorities. If a public agency
has the possibility not to comply with a final
decision of a court of law under article 9, par-
agraph 1, then doubts arise as to the binding
nature of the decisions of the courts within
a given legal system. The Committee thus
found non-compliance with article 9, para-
graph 1, in a case, where a Moldovan public
authority did not provide the communicant
with the copies of requested contracts even
though the final decision of a national court of
appeal ordered the public authority to do so.
(ACCC/C/2008/30 Moldova, para. 35)

Binding decision does not have to be
directly enforceable

A decision is binding in the sense of article
9, paragraph 1, if it is possible to bring pro-
ceedings before a judicial body to enforce the
decision of an administrative body against a
public authority to release environmental in-
formation. (ACCC/C/2015/134 Belgium, para.
119, 120)

Article 9(2): Access to a review

procedure relating to decisions,

acts or omissions subject

to Article 6 and other relevant

provisions of the Convention

Court decision can lead to non-compli-
ance with article 9, paragraph 2

If the wording of national legislation on stand-
ing for environmental NGOs does not contra-
dict article 9, paragraph 2, but national courts
apply them to exclude NGOs from reviewing
decisions under article 6 of the Convention,
article 9, paragraph 2, is not complied with.
(ACCC/C/2011/62 Armenia, para. 36)

1. Judicial or other independent and impar-
tial body

An executive body is not a sufficient
review body in the sense of Article 9(2)

Procedures by way of which an applicant
whose planning decision has been refused
may appeal that decision before an execu-
tive body do not constitute a court of law or
independent and impartial body established
by law in the sense of article 9, paragraph 2.
This is so even though in the course of such
an appeal members of the public concerned
may be heard. Accordingly, the right of an
applicant to appeal to the Secretary of State
for Communities and Local Government or to
the Secretary of State’s Planning Inspectors in
the United Kingdom, as executive bodies, are
not sufficient review bodies in the sense of
article 9, paragraph 2. (ACCC/C/2010/45 and
ACCC/C/2011/60 United Kingdom, para. 84)

Review by a nuclear regulator of its own
decision does not qualify as independent
and impartial procedure

Review under article 9, paragraph 2, need
not be before a court of law. However, in that
case, there must be access to a review pro-
cedure before “an independent and impartial
body established by law”. The president of
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the State Office for Nuclear Safety is clearly
not independent and impartial from the State
Office for Nuclear Safety itself, even if the is
required by law not to have taken part in the
decision-making on the decision subject to
review.

Accordingly, since the review by the President
of the State Office for Nuclear Safety is not
independent or impartial from the State Office
for Nuclear Safety itself, this procedure does
not meet the requirement in article 9, para-
graph 2, to provide access to a review pro-
cedure before an independent and impartial
body established by law. (ACCC/C/2016/143
Czech Republic, para. 129-130)

2. Review of procedural legality

Procedural legality has to be assessed by
courts

It is inconsistent with the Convention to allow,
in theory, members of the public to challenge
the procedural legality of decisions covered
by article 6, while in practice such challenges
are routinely dismissed by the courts as inad-
missible or unfounded—on the basis that the
alleged procedural errors are deemed insig-
nificant to the outcome (i.e., that the decision
would have remained the same even without
the procedural flaw). (ACCC/C/2008/31 Ger-
many, para. 83)

3. Review of substantive legality

It is enough that environmental aspects of
a decision can be appealed

A final siting decision issued by ministerial
decree, with limited appeal options, can be
in compliance with article 9, paragraph 2,
as long as an appeal is possible concerning
the environmental aspects of the decision.
(ACCC/C/2004/4 Hungary, para. 13)

No limitation of review only to decisions
that violate legal provisions “serving the
environment”

While the Convention relates to environmental
matters, there may be legal provisions that do
not promote protection of the environment,
which can be violated when a decision under
article 6 is adopted, for instance, provisions
concerning conditions for building and con-
struction, economic aspects of investments,
trade, finance, public procurement rules, etc.
Therefore, review procedures according to ar-
ticle 9, paragraph 2, should not be restricted to
alleged violations of national law “serving the

nou

environment”, “relating to the environment”
or “promoting the protection of the environ-
ment”, as there is no legal basis for such lim-
itation in the Convention. (ACCC/C/2008/31
Germany, para. 78)

Courts have to consider all evidence and
explain their conclusions

A review of the substantive legality of the
permit conditions would require the court to
clearly assess this discrepancy in the Parties’
evidence. Yet, the communicant’s evidence on
this matter is not identifiably addressed in the
judgment at all. On this point, the Committee
underlines that the court must clearly and de-
monstrably examine all the evidence before
it and explain why it reaches the conclusion
it does. (ACCC/C/2013/90 United Kingdom,
para. 138)

Relying solely on expert evidence does not
meet the review standard required under
Article 9(2)

By not undertaking its own assessment of
whether the screening criteria were met and
thus whether the development was “likely to
have significant effects on the environment
by virtue of factors such as its nature, size or
location” but instead relying on the evidence
of the public authority that the screening
decision had been properly carried out, the
standard of review applied by the court in this
case did not meet the requirement to pro-
vide for the review of the substantive legality
of decisions subject to article 6 as required
by article 9, paragraph 2. (ACCC/C/2013/90
United Kingdom, para. 133)

In tiered decision-making the legality of
each decision must be subject to review

The Committee considers that, together, the
mining permit and the expertiza conclusions
are part of the tiered decision-making to per-
mit the article 6 activity. As such, the substan-
tive and procedural legality of each of these
“documents” must be subject to review under
article 9, paragraph 2. This does not mean that
each “document” must necessarily be chal-
lengeable on its own. Rather, it is sufficient for
the purposes of article 9, paragraph 2, if the
substantive and procedural legality of each
such “document” can be reviewed in the con-
text of the mining permit or licence itself.

The Committee accordingly considers that
the fact that the positive expertiza conclusion
of the Ministry of Nature Protection cannot be
reviewed separately does not in itself amount
to non-compliance with the requirements of
article 9, paragraph 2, provided that mem-
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bers of the public can actually challenge the
positive expertiza conclusion of the Ministry
of Nature Protection either together with any
subsequent decision, or together with the fi-
nal decision/permit (in the present case, the
mining licence extensions). (ACCC/C/2016/138
Armenia, para. 83, 85)

4, Environmental assessments

Court must be able to consider all facts,
evidence and arguments

While recognizing that different legal systems
may have differing approaches regarding the
precise nature of the review procedure pro-
vided for the purpose of article 9, paragraph
2, this provision requires that a reviewing body
must review all the facts, evidence and argu-
ments before it and, based on that review,
determine whether the contested decision
is lawful. This requires the court to carry out
its own assessment, in the light of all the evi-
dence before it, as to whether the applicable
legal requirements were met.

For example, in a challenge to the substantive
legality of an EIA screening decision, the court
must make its own assessment, based on all
the evidence put before it, as to whether the
proposed activity was likely to have a signif-
icant effect on the environment and thus to
require an EIA. It would not be sufficient to
merely check that the decision-maker carried
out the correct procedural steps for deter-
mining whether a project was likely to have
significant effects. Nor does it suffice for the
court to check that the decision-maker had
formally applied the correct legal test and
that the decision-maker had convinced itself
that that test was met in a particular case.
(ACCC/C/2013/90 United Kingdom, para. 119-
120)

Where SEA substitutes EIA, SEA statement
should be subject to article 9(2)

In cases where the SEA procedure substitutes
the EIA procedure for annex | activities (and
consequently, an SEA statement is issued in-
stead of an EIA decision), the SEA procedure
should be considered as an integral part of
the decision-making procedure in the sense
of article 6. Consequently, the members of
the public concerned should have access
to judicial review of the SEA statement un-
der the conditions of article 9, paragraph 2.
(ACCC/C/2011/58 Bulgaria, para. 57)

When EIA decisions are missing, final
permits must be subject to review

Since environmental organizations, as well as
other members of the public concerned, do
not have access to a review procedure before
a court of law or another independent and im-
partial body established by law to challenge
such final permits for annex | activities, when
EIA decisions are missing, the Party concerned
fails to comply with article 9, paragraph 2.
(ACCC/C/2011/58 Bulgaria, para. 79)

Final permits must be subject to review for
compliance with EIA decisions

This means that even if all the environmental
aspects of a proposed activity were covered
by the EIA decision, there is no possibility for
members of the public, including environmen-
tal organizations, to challenge the legality of
a final permit that did not respect that EIA
decision. Therefore, the Party concerned fails
to comply with article 9, paragraph 2, in con-
junction with paragraph 4. (ACCC/C/201/58
Bulgaria, para. 80)

For non-construction projects EIA or SEA
decisions must be subject to review

At least for one category of annex | activi-
ties (tourism and recreation projects), it was
demonstrated to the Committee that the EIA
decision can be substituted by the SEA state-
ment. Since the SEA statements are not sub-
ject to judicial review, there is, in such cases,
absolutely no possibility for the members of
the public concerned to challenge any deci-
sion during the permitting process of such
activities in court. This, according to the Com-
mittee, also constitutes failure by the Party
concerned to comply with article 9, paragraph
2. (ACCC/C/2011/58 Bulgaria, para. 81)
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EIA decisions do not have to be subject
to court review if relevant claims can
be raised when challenging subsequent
decisions

In this regard, the Party concerned states that,
while it is not immediately possible to chal-
lenge the binding EIA statement itself, the EIA
statement is fully reviewable within an appeal
against any subsequent decision for which it
has served as a basis. The Committee consid-
ers that there is nothing in the Convention to
prevent Parties from establishing such a sys-
tem on the condition that all relevant claims
can still be brought when challenging the sub-
sequent decision and that adequate, effec-
tive and timely remedies are available at that
time, including that injunctive relief is provided
where appropriate. (ACCC/C/2013/106 Czech
Republic, para. 101)

5. Standing: sufficient interest

Three core requirements for legal standing
of environmental NGOs in Article 9(2)
procedures

The ACCC has defined three cumulative re-
quirements to assess whether national stand-
ing requirements for environmental NGOs are
in compliance with articles 2, paragraph 5, and
9, paragraph 2:

1. Requirements must be clearly defined
2. Requirements must be consistent with
the objectives of the Convention,
including the objective of giving the
public concerned wide access to justice;
and thus that they are not unreasonably
exclusionary
3. Requirements must not cause
excessive burden on environmental
NGOs.

(ACCC/C/2016/137 Germany, para. 100)

Burden of proof

Burden of proof for the fulfilment of require-
ments for legal standing of environmental
NGOs in article 9, paragraph 2, procedures
in national law falls on the Party concerned.
(ACCC/C/2016/137 Germany, para. 101)

Unreasonably exclusionary requirements

A standing criterion that precludes all or-
ganisations lacking open membership with
full voting rights for members from access-
ing review procedures fails to comply with
articles 2, paragraph 5, and 9, paragraph 2.
(ACCC/C/2016/137 Germany, para. 102-117)

Parties have wide discretion in how they
determine what constitutes a sufficient
interest

The Committee notes that there is a wide
variety of legal traditions among the Parties
to the Convention and a wide range of ap-
proaches to the question of standing in the
context of access to justice. As long as each
of the requirements of article 9, paragraph 2,
are fully met in practice, those requirements
may be implemented in each Party’s national
legal framework in a manner that best accords
with the Party’s own particular legal tradition.
This means that, in certain Parties, some or
all of the Convention’s obligations will be di-
rectly enforceable before the courts. In other
Parties, the Convention’s obligations may be
implemented through codification in legisla-
tion. And in yet other Parties, the Convention’s
obligations may be implemented through the
case law of the courts and other domestic
review bodies. (ACCC/C/2019/162 Denmark,
para. 100)

6. Standing: Example for permissible requi-
rements

A requirement for environmental NGOs to
assert that the challenged decision affects
their objectives does comply with the
Convention

The requirement that an environmental NGO
must assert that promotion of the objectives of
environmental protection in accordance with
its field of activity, as defined in its by-laws,
is affected by the challenged decision com-
plies with article 9, paragraph 2. The criterion
is sufficiently clear and does not seem to put
an excessive burden on environmental NGOs,
since this can be easily proven by the objec-
tives stated in its by-laws. Moreover, NGOs
have the possibility to (re-)formulate their
objectives as they see fit. (ACCC/C/2008/31
Germany, para. 71, 72)

1. Standing: Examples for overly restrictive
requirements

No exclusion of local NGOs

It is not in conformity with the Convention if
local NGOs as such are excluded from par-
ticipation in decision-making on projects in
other parts of the country or on nation-wide
projects, programmes, etc. (ACCC/C/2004/5
Turkmenistan, para. 19)
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Access to justice for NGOs only after
participation in prior procedures is too
restrictive

In Czech Republic, NGOs are not able to par-
ticipate during the entire decision-making
procedure, since for NGOs standing after the
conclusion of the EIA stage is linked to the ex-
ercise of their rights during the EIA procedure
or other procedures prior to the decision/au-
thorization. The Committee finds that this fea-
ture of the Czech legislation limits the rights of
NGOs to access review procedures regarding
the final decisions permitting proposed activ-
ities, such as building permits. In this respect
the Party concerned fails to comply with arti-
cle 9, paragraph 2. (ACCC/C/2010/50 Czech
Republic, para. 78)

Participation in decision-making cannot
be a standing criteria

The Convention does not make participation
in the administrative procedure a precon-
dition for access to justice to challenge the
decision taken as a result of that procedure,
and introducing such a general requirement
for standing would not be in line with the Con-
vention. (ACCC/C/2012/76 Bulgaria, para. 68)

Standing to challenge the decisions under
Article 6 cannot be granted as exception

The Committee makes clear that providing
standing to challenge decisions subject to
article 6 as an exceptional occurrence falls
far short of meeting the requirements of arti-
cle 9, paragraph 2. (ACCC/C/2016/143 Czech
Republic, para. 135)

Distance cannot be the only standing
criterion

Whilst under the legal framework of the Party
concerned distance may be a very important
criterion for standing, it cannot be the only
one. A legal framework that denies standing
to everyone whose residence or property is
located more than a certain distance from
the activity in question is too strict since it
does not permit any additional specific cir-
cumstances to be taken into account. Such
an approach would therefore be inconsist-
ent with the objective of ensuring that the
public concerned has wide access to jus-
tice as required under article 9, paragraph 2.
(ACCC/C/2019/162 Denmark, para. 82)

8. Standing: Impairment of a right

Impairment of rights criterion has to be
interpreted broadly

An impairment of right standing criterion for
individuals does not run counter to the ob-
jective of wide access to justice. However, the
definitions of “neighbours” or other such terms
relation to locus standi for individuals found in
national legislation have to be interpreted by
the national courts in the light of the Conven-
tion’s objectives. If national courts in general
adopt a line where neighbours are not entitled
to invoke environmental provisions that go be-
yond the impairment of rights doctrine, this
would not comply with article 9, paragraph 2.
(ACCC/C/2010/48 Austria, para. 63, 66)

Tenants can have standing

If national courts systematically interpret a na-
tional provision in such a way that the “rights”
that have been “created, nullified or infringed”
by the administrative procedure refer only to
property rights and do not include any other
possible rights or interests of the public re-
lating to the environment (including those of
tenants), this may hinder wide access to jus-
tice and run counter to the objectives of ar-
ticle 9, paragraph 2. (ACCC/C/2010/50 Czech
Republic, para. 76)
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Article 9(3): Access to review

contraventions of national

environmental law

1. Access to administrative or judicial proce-
dures

Access to justice is assessed with
attention to the general picture

Compliance by a Party with article 9, para-
graph 3, depends on to what extent national
law effectively blocks members of the public
from access to justice in general, or if remedies
are available to the public to actually chal-
lenge the act or omission in question. To this
end, article 9, paragraph 3, should be read in
conjunction with articles 1to 3, and in the light
of the purpose reflected in the preamble, that
“effective judicial mechanisms should be ac-
cessible to the public, including organizations,
so that its legitimate interests are protected
and the law is enforced” . (ACCC/C/2006/18
Denmark, para. 30)

At least one judicial procedure has to
comply with Article 9(3) and (4)

If the legal system of the Party concerned pro-
vides for more than one procedure through
which members of the public can challenge
a particular act or omission contravening
national law related to the environment, it is
sufficient that at least one of these proce-
dures meets all the requirements of article 9,
paragraphs 3 and 4. However, it would be in
keeping with the goals and spirit of the Con-
vention to maintain several such procedures
meeting all these requirements. For any pro-
cedure to be considered a fully adequate al-
ternative to another, it must be available to
at least the same scope of members of the
public, enable them to challenge at least the
same range of acts and omissions, provide for
at least as adequate and effective remedies,
and meet all the other requirements of arti-
cle 9, paragraphs 3 and 4. (ACCC/C/2013/85
and ACCC/C/2013/86 United Kingdom, para.
78,79)

No requirement to guarantee successful
claims

The requirement that members of the public
meeting the criteria, if any, laid down in na-
tional law have access to administrative or ju-
dicial procedures to challenge acts and omis-
sions that contravene provisions of national
law relating to the environment does not mean
that the claims must, in every case, be suc-

cessful. Rather, it requires that the reviewing
body properly review the alleged contraven-
tion of national law to the standard required
by article 9, paragraph 3. (ACCC/C/2014/120
Slovakia, para. 115)

2. Examples for administrative or judicial
procedures

Complaint under Article 1(h) of EU’s Regu-
lation 659/1999 does not meet Article 9(3)
standards

Even if an environmental NGO is indeed recog-
nized to be an “interested party” under article
1(h) of EU Regulation 659/1999, a mere right to
ask for a formal investigative procedure by the
Commission under article 108, paragraph 2, of
the Treaty on the Functioning of the European
Union does not meet the requirements of ar-
ticle 9, paragraph 3. Moreover, a right to ask
the Commission to carry out an investigative
procedure under article 108, paragraph 2, of
the Treaty on the Functioning of the European
Union is far from a right to challenge the deci-
sion consequently taken by the Commission
under article 108, paragraph 2, as a result of
that investigative procedure.

Based on the foregoing, it is clear to the Com-
mittee that a complaint to the Commission
under articles 1 (h) and 20 (2) of Regulation
659/1999 does not provide access to an ad-
ministrative or judicial procedure to challenge
a Commission decision on state aid measures
under article 108, paragraph 2, of the Treaty
on the Functioning of the European Union.
(ACCC/C/2015/128 European Union, para. 117-
118)

Possibility to intervene in an ongoing
annulment procedure is insufficient

The Party concerned refers to the possibility
for NGOs to intervene in judicial proceedings
before the Court of Justice of den European
Union in support of one of the parties to the
case in accordance with article 40(2) of the
Statute of the Court of Justice of the European
Union. The Committee notes, however, that
this possibility can under no circumstances
replace an NGO's right to independently initi-
ate a challenge to an act or omission that con-
travenes European Union law relating to the
environment, since it is entirely dependent on
a third party deciding to bring proceedings
under article 263, paragraph 4, of the Treaty
on the Functioning of the European Union.
(ACCC/C/2015/128 European Union, para. 121)
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Participating in the preparation of a plan
does not constitute a remedy in the sense
of Article 9(3)

The right of the public to participate in the
preparation of a draft plan under article 7 does
not displace the rights in article 9 to have ac-
cess to justice to challenge the plan once
adopted. The possibility for members of the
public to participate in the decision-making
on a draft air quality plan in no way amounts
to, or substitutes, the right of access to an
administrative or judicial procedure set out
in article 9, paragraph 3 to challenge an air
quality plan, once approved, which contra-
venes national law relating to the environment.
(ACCC/C/2016/151 Poland, para. 111)

The right to ask a public authority to take
action is not a “challenge” in the sense of
Article 9(3)

The right to ask a public authority to take ac-
tion does not amount to a “challenge” in the
sense of article 9, paragraph 3, and especially
not if the commencement of action is at the
discretion of the authority. Rather, members of
the public must be able to actively participate
in the process of reviewing the acts or omis-
sions, the legality of which they question. The
process must also meet all the requirements
of article 9, paragraph 4. If the Party opts to
provide for access to justice through admin-
istrative review procedures, those procedures
must fully compensate for any absence of
judicial procedures. (ACCC/C/2013/85 and
ACCC/C/2013/86 United Kingdom, para. 84)

The mere right to address an illegal activ-
ity is no sufficient remedy

Article 9, paragraph 3, requires more than
the right to address an administrative agency
about an illegal activity. This provision is in-
tended to provide members of the public with
access to adequate remedies against acts
and omissions which contravene environmen-
tal laws, and with the means to have existing
environmental laws enforced and made effec-
tive. (ACCC/C/2006/18 Denmark, para. 28)

The mere right to challenge a subsequent
permitting decision based on a plan is not
enough

If members of the public only have the pos-
sibility to challenge subsequent decisions
permitting activities subject to EIA listed in a
forest management plan, the requirement in
article 9, paragraph 3, to provide access to an
administrative or judicial procedure to chal-
lenge the forest management plan itself is not
fulfilled. The Convention draws a clear differ-

ence between access to justice according to
article 9, paragraph 2, which focuses on EIA
procedures, and access to justice according
to article 9, paragraph 3, which applies in “ad-
dition and without prejudice to the review pro-
cedures referred to in” article 9, paragraphs 1
and 2. The fact that access to justice is availa-
ble to challenge the environmental conditions
of a subsequent activity subject to an EIA
does not remove the separate and additional
obligation to provide access to administrative
or judicial procedures to challenge the forest
management plan. (ACCC/C/2017/154 Poland,
para. 125-128)

Civil claim for environmental damage is no
adequate remedy against a plan

The possibility to bring a civil claim for en-
vironmental damage addressing the conse-
quences of a forest management plan, such
as logging in specific areas, is not enough to
fulfil the requirement of article 9, paragraph
3, to be able to challenge the plan itself. The
civil claim may result in damages or injunctive
relief but does not examine, or affect, the legal
validity of the forest management plan itself.
Furthermore, the civil claim solely concerns
the prevention or remedy of environmental
damage. Article 9, paragraph 3, provides ac-
cess to justice to challenge any contravention
of national law relating to the environment and
is not limited only to contraventions that have
already resulted in, or will imminently result
in, environmental damage. (ACCC/C/2017/154
Poland, para. 132, 133)

Private nuisance proceedings in general
fall under Article 9(3)

In general, private nuisance proceedings
should be considered as judicial procedures
aimed to challenge acts or omissions by
private persons and public authorities that
contravene national law relating to the envi-
ronment in the sense of article 9, paragraph
3. The fact that the law of private nuisance
primarily relates to protecting the rights of
individual property owners to enjoy their land
does not exclude that it at the same time
regularly concerns various components of
the environment and aims to protect them.
In practice, the principal criteria for assessing
the Convention’s applicability to a specific
private nuisance case would be whether the
nuisance complained of affects the “environ-
ment” in the broad meaning of this term (e.g.
through noise, odours, smoke, dust, vibrations,
chemicals, waste or other similar pollutants).
(ACCC/C/2013/85 and ACCC/C/2013/86
United Kingdom, para. 73)
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Private nuisance proceedings cannot
be substituted by other more general
proceedings

For any procedure to be considered as a fully
adequate alternative to another, it must be
available to at least the same scope of mem-
bers of the public, enable them to challenge
at least the same range of acts and omissions,
provide for at least as adequate and effective
remedies, and meet all the other requirements
of article 9, paragraphs 3 and 4. In the case
of private nuisance procedures in the United
Kingdom, the possibility for members of the
public to report alleged nuisances to the re-
sponsible administrative authorities (regula-
tors),and then subsequently to complain to the
ombudsman, does not provide for adequate
alternatives to private nuisance proceedings.
These possibilities are not connected with
any procedural rights enabling members of
the public to effectively commence a proce-
dure to review the act or omission allegedly
causing the nuisance, to actively participate
in such proceedings, or to enforce adequate
remedies. Furthermore, the ombudsman can-
not deal with the alleged nuisance as such, but
may only review the actions of the regulator
and provide recommendations. Also, judicial
review of complaints to the relevant regula-
tor, local authority or ombudsmen, as well as
statutory nuisance proceedings and private
prosecution are no adequate alternative to
a private nuisance claim. (ACCC/C/2013/85
and ACCC/C/2013/86 United Kingdom, para.
79, 85, 88,102,103)

Compensation or damages can constitute
remedies in the sense of Article 9

In cases in which an injunction or abatement
order is not a reasonable solution, compen-
sating the claimant with damages may be
the only adequate and effective remedy. This
does not mean that the case is not related
to the environment any more. The adequacy
of effective remedies requires that the relief
granted achieves the purpose of the review
procedure. This may involve compensating
for past harm, preventing future harm, and/or
restoring the original state. While monetary
compensation is often insufficient to fully
address environmental harm, it may still offer
some degree of satisfaction to those affected.
(ACCC/C/2013/85 and ACCC/C/2013/86
United Kingdom, para. 99 — with reference to
the Aarhus Convention Implementation Guide,
p. 200)

3.Provisions of national law relating to the
environment

Broad scope of provisions relating to
environmental law

Article 9, paragraph 3, requires to provide a
right of challenge where an act or omission —
any act or omission whatsoever by a public
authority, including any act implementing any
policy or any act under any law — contravenes
law relating to the environment. A review pro-
cedure that is only possible where a public
authority has adopted an act under environ-
mental law is too narrow and does not comply
with the broad scope of article 9, paragraph
3. (ACCC/C/2008/32 European Union part |,
para. 99)

The term “laws relating to the environ-
ment” is broader than “environmental
laws”

Article 9, paragraph 3, is not limited to “en-
vironmental laws”, e.g., laws that explicitly
include the term “environment” in their title
or provisions. Rather, it covers any law that
relates to the environment, i.e. a law un-
der any policy, including and not limited to,
chemicals control and waste management,
planning, transport, mining and exploitation
of natural resources, agriculture, energy, tax-
ation or maritime affairs, which may relate
in general to, or help to protect, or harm or
otherwise impact on the environment. For
instance, laws on the protection of wildlife
species and/or trade in endangered species
(including marketing in the domestic market,
import and export) are also “laws relating
to the environment”, because they are not
limited to the regulation of trade relations
but include obligations on how the animals/
species are to be treated and protected. Ac-
cordingly, these laws help protect or other-
wise impact on the environment. In addition,
to the extent the laws of the Parties relating
to the environment apply to acts and omis-
sions of a transboundary or extraterritorial
character or effect, these acts and omissions
are also subject to article 9, paragraph 3.
(ACCC/C/201/63 Austria, para. 52, 55)

Term “environment” is understood broadly

The broad understanding of “environment”
under the Convention is drawn from the broad
definition of “environmental information” un-
der article 2, paragraph 3, which also extends
to “biodiversity and its components, includ-
ing genetically modified organisms”. The fact
that components of biodiversity have been
removed from their habitat does not neces-
sarily mean that they lose their property as
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biodiversity components. (ACCC/C/2011/63
Austria, para. 54)

Substantial and procedural provisions
have to be considered

Although article 9, paragraph 3, does not ex-
plicitly mention the substantive or procedural
legality of an act or omission — unlike para-
graph 2 — this does not imply that restrict-
ing the ability to challenge acts or omissions
that contravene substantive or procedural
provision is consistent with the Convention.
(ACCC/C/2008/33 United Kingdom, para. 124)

4. Example for a law relating to the environ-
ment

The law of private nuisance is a law relating
to the environment

The United Kingdom law of private nuisance is
part of the United Kingdom's law relating to the
environment and therefore within the scope
of article 9, paragraph 3. (ACCC/C/2008/23
United Kingdom, para. 45)

5. Acts and Omissions

No discretion as to acts or omission that
may be excluded

Article 9, paragraph 3, does not allow Parties
any discretion as to the acts or omissions that
may be excluded from implementing laws.
With regard to regulatory acts, it is not in com-
pliance with the Convention to enable mem-
bers of the public to only bring “actions for
annulment of acts of general application other
than legislative acts”, but not for other regu-
latory acts. Also, the restriction to regulatory
acts that do not entail implementing meas-
ures does not comply with article 9, paragraph
3. With regard to administrative acts, it is not
in compliance with the Convention to bar
measures that have no legally binding and ex-
ternal effects from review. (ACCC/C/2008/32
European Union part Il, para. 52, 68, 69, 76-78,
102,103)

Not only acts of individual scope are
covered

There is no reason to construe the concept of
‘acts’ in article 9, paragraph 3, as covering only
acts of individual scope. Furthermore, there is
no correlation between measures of general
application and measures taken by a public
authority acting in a judicial or legislative ca-
pacity. It follows that a provision on access
to justice that covers only acts of individual

scope fails to correctly implement article 9,
paragraph 3. (ACCC/C/2008/32 European Un-
ion part Il, para. 51)

Not limited to “general” acts

An act in the sense of article 9, paragraph 3,
is not limited to those with the legal nature of
a general act. This can be deduced from the
fact that article 9, paragraph 3, also provides
for access to justice to challenge acts of pri-
vate persons, which will never have the legal
character of “general acts”. (ACCC/C/2017/154
Poland, para. 100)

Internal acts are covered

There is nothing in the wording of article 9,
paragraph 3, that would exclude acts of an “in-
ternal” nature from its scope. If an act or omis-
sion by a public authority or private person is
capable of contravening national law relating
to the environment, then it is an act or omis-
sion within the meaning of article 9, paragraph
3. (ACCC/C/2017/154 Poland, para. 99)

Acts and omissions by private persons are
covered

Article 9, paragraph 3, applies to acts and
omissions by both public authorities and pri-
vate persons. For example, a forest manage-
ment plan prepared by a private forest owner,
whether a natural or legal person, will fall within
the scope of 9, paragraph 3, and may there-
fore be challenged. (ACCC/C/2017/154 Poland,
para. 107)

Failure to enforce national law constitutes
an omission

A general failure by public authorities to im-
plement and / or enforce environmental law
would constitute an omission in the meaning
of article 9, paragraph 3. (ACCC/C/2004/6 Ka-
zakhstan, para. 30)

Failure to provide effective remedies in a
review procedure concerning an omission

Even though the communicants had access to
administrative and judicial review procedures
on the basis of the existing national legisla-
tion, this review procedure in practice failed to
provide adequate and effective remedies and,
therefore, was out of compliance with article
9, paragraph 4, in conjunction with article 9,
paragraph 3. (ACCC/C/2004/6 Kazakhstan,
para. 31)
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6. Examples for challengeable acts and omis-
sions under Article 9(3)

In general, SEA statements are subject to
Article 9(3)

In other cases, the SEA procedure forms a part
of the process for the preparation of a plan re-
lating to the environment according to article
7. The possibility of members of the public to
challenge the SEA statement should then be
ensured in accordance with article 9, para-
graph 3. (ACCC/C/2011/58 Bulgaria, para. 58)

Spatial plans are subject to Article 9(3)

The characteristics of the General Spatial
Plans indicate that these plans are binding
administrative acts, which determine future
development of the area. They are manda-
tory for the preparation of the Detailed Spa-
tial Plans, and thus also binding, although in-
directly, for the specific investment activities,
which must comply with them. Moreover, they
are subject to obligatory SEA and are related
to the environment since they can influence
the environment of the regulated area. Conse-
quently, the General Spatial Plans have the le-
gal nature of acts of administrative authorities
which may contravene provisions of national
law related to the environment and the Com-
mittee reviews access to justice in respect to
these plans in the light of article 9, paragraph
3. Bearing in mind their characteristics, as
summarized above, the Committee considers
Detailed Spatial Plans as acts of administrative
authorities which may contravene provisions
of national law related to the environment.
(ACCC/C/201/58 Bulgaria, para. 64, 69)

Excess of noise limits must be
challengeable

The national standing criteria are too strict in
the sense of article 9, paragraph 3, if an op-
erator exceeds some noise limits set by law,
and no member of the public can be granted
standing to challenge the act of the operator
(private person) or the omission of the au-
thority to enforce the law. (ACCC/C/2010/50
Czech Republic, para. 85)

Land-use plans have to be challengeable

The national standing criteria are too strict in
the sense of article 9, paragraph 3, if an au-
thority has issued a land-use plan in contra-
vention of urban and land-planning standards
or other environmental protection laws, and a
considerable portion of the public, including
NGOs, cannot challenge this act of the author-
ity. (ACCC/C/2010/50 Czech Republic, para.
85)

Air quality protection programme or a
short-term action plan

Environmental NGOs, where they meet the
criteria, if any, laid down in national law, need
to have access to administrative or judicial
procedures to challenge air quality protec-
tion programmes and short-term action plans
which contravene national law relating to the
environment. (ACCC/C/2016/151 Poland, para.
1)

Air quality plans implementing the EU
Ambient Air Quality Directive

Air quality plans that implement the EU Am-
bient Air Quality Directive and that are for in-
stance drafted by the mayor and adopted by
the municipal council of the respective mu-
nicipality, constitute “acts and omissions” by
“private persons and public authorities” which
contravene provisions of “national law relat-
ing to the environment” according to article 9,
paragraph 3. (ACCC/C/2017/161Bulgaria, para.
138)

Acts and omissions on nature
conservation

Article 9, paragraph 3, entails the obligation for
Parties to ensure that, in cases where adminis-
trative agencies fail to act in accordance with
national law relating to nature conservation,
members of the public have access to admin-
istrative or judicial procedures to challenge
such acts and omissions. (ACCC/C/2006/18
Denmark, para. 28)

Access to justice not restricted to some
types of procedures

Under Austrian law, access to justice in envi-
ronmental matters is only open to members of
the public in procedures that are consolidated
under the EIA or IPPC procedures, or if they
can prove that they may be adversely affected
by environmental damage, or if civil law reme-
dies may apply. Outside of this scope, access
to justice especially for NGOs is not possible.
Thus, the Austrian national legislation does
not fulfil the requirements of article 9, para-
graph 3, concerning other acts and omissions.
An Ombudsman for the Environment does
not make up for this finding, if they have no
standing in procedures of many sectoral laws
relating to the environment and further have
discretion whether or not to bring a case to
court despite the request of a member of the
public, including an NGO. (ACCC/C/2010/48
Austria, para. 72-74)
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1. Provisions of EU law

EU law as “provisions of its national law
relating to the environment” in Member
States

Applicable EU law relating to the environment
should be considered to be part of the do-
mestic, national law of a Member State and
thus falling under the scope of article 9, par-
agraph 3, when assessing acts and omissions
by a Member State which contravene EU law.
(ACCC/C/2006/18 Denmark, para. 27)

EU law can be national law

“National law” in the sense of article 9, par-
agraph 3, when applied to the EU should be
interpreted as referring to the domestic law
of the EU. (ACCC/C/2008/32 European Union
part |, para. 76)

System of preliminary ruling by ECJ not
sufficient

The possibility for members of the public to
request national courts to ask for a prelimi-
nary ruling of the European Court of Justice
cannot be a basis for generally denying mem-
bers of the public access to the EU Courts to
challenge decisions, acts and omissions by EU
institutions and bodies. Nor does the system
of preliminary review amount to an appellate
system with regard to decisions, acts and
omissions by the EU institutions and bod-
ies. Thus, with respect to decisions, acts and
omissions of EU institutions and bodies, the
system of preliminary ruling neither in itself
meets the requirements of access to justice in
article 9, nor compensates for the strict juris-
prudence of the EU Courts. (ACCC/C/2008/32
European Union part |, para. 89, 90)

EU state aid decisions are acts in the
meaning of Article 9(3)

A Commission decision taken under article
108, paragraph 2, of the Treaty on the Func-
tioning of the European Union has the im-
portant legal effect of declaring a state aid
measure to be compatible with the internal
market. It is final in that it endows the respec-
tive Member State with the right to implement
the measure. The Committee therefore con-
siders that a Commission decision on state
aid measures under article 108, paragraph 2, of
the Treaty on the Functioning of the European
Union is clearly an “act” within the meaning of
article 9, paragraph 3, of the Convention.

It is clear from the judgment of the Court of
Justice that a Commission decision on state
aid measures may contravene European Union

environmental law, and that this is the case
regardless of the justification given for the aid
provided by the Member State. Consequently,
in the light of the Court of Justice’s judgment,
the Committee considers it beyond argument
that state aid decisions can potentially con-
travene European Union “law relating to the
environment”, within the meaning of article
9, paragraph 3. (ACCC/C/2015/128 European
Union, para. 102, 111)

8. Standing: Restrictions with regard to the
claimant

Actio popularis not required, but barring all
is not allowed

The Convention is intended to allow a great
deal of flexibility in defining which environ-
mental organizations have access to justice.
On the one hand, the Parties are not obliged
to establish a system of popular action (“actio
popularis”) in their national laws with the ef-
fect that anyone can challenge any decision,
act or omission relating to the environment.
On the other hand, the Parties may not take
the clause “where they meet the criteria, if any,
laid down in its national law” as an excuse for
introducing or maintaining such strict criteria
that they effectively bar all or almost all en-
vironmental organizations. (ACCC/C/2005/1
Belgium, para. 35)

Presumption of access

Accordingly, the phrase “the criteria, if any,
laid down in national law” indicates a self-re-
straint on the parties not to set too strict
criteria. Access to such procedures should
thus be the presumption, not the exception.
(ACCC/C/2005/11 Belgium, para. 36)

Legal interest should not bar effective
access to legal remedies

Parties can apply general criteria of a legal
interest (e.g. of the sort found in Danish law)
or of demonstrating a “direct or individual
concern”. However, the application of these
criteria must not effectively bar all or almost
all members of the public from challenging
acts and omissions related to domestic envi-
ronmental laws. (ACCC/C/2006/18 Denmark,
para. 31)

Requirement of “impairment of subjective
rights” can contravene wide access to
justice

If the requirement in national law for standing
of NGOs to challenge decisions under article
9, paragraph 3, sets out the “impairment of
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subjective rights”, it can contravene the wide
access to justice as an objective of the Con-
vention. This would be the case if legislative
guarantees are absent that require for mem-
bers of the public, including environmental
NGOs, to have access to review procedures
to challenge acts and omissions of private
persons and public authorities in areas of
national environmental law regardless of the
invocation of subjective rights. Only if a broad
interpretation of the term “impairment of sub-
jective right” was to become a general prac-
tice of national courts in all areas of national
law relevant to the Convention, compliance
could be assured. (ACCC/C/2008/31 Germany,
para. 99)

No restrictions to NGOs only

The term “members of the public” includes,
but is not limited to, NGOs. It follows that a
provision that bars all members of the pub-
lic except NGOs from standing fails to cor-
rectly implement article 9, paragraph 3.
(ACCC/C/2008/32 European Union part I,
para. 93)

Standing for environmental NGOs if they
have “support from the public”

If there is the general standing criteria for
associations to have at least 100 members,
but if associations with less than 100 mem-
bers are entitled to standing so long as they
can show they have the “support from the
public” and have been active at least three
years, this complies with article 9, paragraph
3. (ACCC/C/2013/81 Sweden, para. 85)

Standing for affected individuals

A provision for standing for individuals in envi-
ronmental cases, that states “A person whom
the decision concerns may appeal against it,
provided that the decision affects him ad-
versely and is subject to appeal.” is in line with
article 9, paragraph 3. This is also applicable
where the provision is interpreted by national
courts in such a manner that, in principle, any
individual who may suffer harm or be sub-
jected to other forms of disadvantage as a re-
sult of an environmentally detrimental activity
authorized by a permit decision is regarded
as a concerned party. However, the mere ex-
istence of a purely theoretical or wholly neg-
ligible risk of harm or inconvenience shall not
suffice. In the context of building permits, the
Supreme Administrative Court of Sweden
has held that such decisions are deemed to
concern — in addition to the applicant — the
owners of properties immediately adjoining
the property to which the building permit per-
tains, as well as the owners of nearby proper-

ties that are particularly affected, having re-
gard to the nature and extent of the proposed
measure, the natural conditions of the site,
and other relevant factors. (ACCC/C/2013/81
Sweden, para. 86, 87)

EU: Plaumann test too restrictive

The Plaumann test as it is applied by the Eu-
ropean Courts and the jurisprudence that has
followed the Plaumann case is too restrictive
to meet the criteria of the Convention. The
consequences of applying the Plaumann test
to environmental and health issues is that in
effect no member of the public is ever able
to challenge a decision or a regulation in such
cases before the European Court of Justice.
(ACCC/C/2008/32 European Union part |,
para. 86, 87)

Direct concern requirement too narrow

A direct concern criterion requiring that an
NGO is only directly concerned with a con-
tested measure unless the measure in ques-
tion directly affects the organization’s legal
position is too restrictive. Standing to such an
organisation would always be denied when it
acted purely for the purposes of promoting
environmental protection. While Parties have
a margin of discretion when establishing cri-
teria for the purposes of article 9, paragraph 3,
that margin of discretion does not allow them
to exclude all NGOs acting solely for the pur-
poses of promoting environmental protection
from redress. (ACCC/C/2008/32 European
Union part Il, para. 73)

Participation does not guarantee standing
to challenge decision

The right under the Convention to participate
in decision-making in environmental matters
is separate from the right to have access to
justice in environmental matters. Participation
by a member of the public in an administra-
tive procedure does not automatically bestow
upon that person a right of standing under
article 9, paragraph 3, to challenge an act or
omission related to that procedure, unless
such a right would be in accordance with the
criteria for standing laid down in the national
law. (ACCC/C/2015/135 France, para. 74)
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9. Standing: Restrictions with regard to the
subject matter

Distance cannot be the only standing
criteria

It is not in compliance with article 9, paragraph
3, to exclude standing to challenge an act or
omission concerning a wind turbine only with
reference to distance. Rather, other criteria
such as noise and vibration or shadow flicker,
safety considerations or damage to the envi-
ronment at large should also be taken into ac-
count. It follows that it would not be legitimate
to exclude from standing everyone more than
a certain distance, for example 1.5 kilometres,
away from a wind turbine, on the basis of dis-
tance alone. (ACCC/C/2013/81 Sweden, para.
98-101)

Wide access to justice in the area of ad-
ministrative penal law and criminal law

Access to justice under article 9, paragraphs 3
and 4, requires more than a right of members
of the public to address an administrative
authority or the prosecution about an illegal
activity. Members of the public should also
have access to administrative or judicial pro-
cedures to challenge acts or omissions by pri-
vate persons or public authorities when they
consider that such acts or omissions amount
to criminal acts or administrative offences.
This may be pursued through avenues within
or beyond penal/criminal law procedures.
(ACCC/C/201/63 Austria, para. 64)

No separate review for SEA statements is
possible

At the same time, the fact that the SEA state-
ment cannot be reviewed separately does not
amount to non-compliance with the require-
ments of article 9, paragraphs 2 and 3, of the
Convention, provided that members of the
public can actually challenge the SEA state-
ment together with the decision adopting the
subsequent plan or programme (e.g. spatial
plan). (ACCC/C/2011/58 Bulgaria, para. 60)

Denying access to challenge both SEA
statement and general/detailed spatial
plan at the same time is not in line with
Article 9(3)

The Spatial Development Act explicitly pre-
vents any person from challenging the General
Spatial Plans in court. As a result, members of
the public, including environmental organiza-
tions, are also prevented from challenging the
SEA statements for General Spatial Plans, as
these statements are considered as “prelim-
inary acts”, which are not subject to judicial

review in a separate procedure. Therefore, the
Party concerned fails to comply with article
9, paragraph 3, of the Convention. Bearing
in mind their characteristics, as summarized
above, the Committee considers Detailed
Spatial Plans as acts of administrative au-
thorities which may contravene provisions
of national law related to the environment.
(ACCC/C/2011/58 Bulgaria, para. 66, 70)

Article 9(4): General minimum

standards for all relevant

review procedures, decisions

and remedies

Failure to provide review procedure leads
to non-compliance with Article 9(4)

The Committee finds that, by failing to provide
any procedure under article 9, paragraph 3,
through which members of the public are able
to challenge decisions on state aid measures
taken by the European Commission under
article 108, paragraph 2, of the Treaty on the
Functioning of the European Union that con-
travene European Union law relating to the en-
vironment, the Party concerned also fails to
provide an adequate and effective remedy re-
garding such decisions as required by article
9, paragraph 4. (ACCC/C/2015/128 European
Union, para. 128)

1. Adequate and effective remedies

The cumulative effect of provisions can
lead to non-compliance

If individual provisions are found not to con-
flict with the requirement to provide adequate
and effective remedies, it is still possible that
their cumulative effect will result in non-com-
pliance. (ACCC/C/2004/4 Hungary, para. 14)

Interim measures can be an adequate and
effective remedy

The refusal of a court to impose interim meas-
ures can amount to non-compliance with arti-
cle 9, paragraph 4. (ACCC/C/2007/22 France,
para. 48)

Start of large projects may put pressure on
courts

The Committee moreover considers that for
a major installation like this, when a construc-



tion permit has been granted and the con-
struction is carried out, there may be con-
siderable pressure on a court not to stop the
activity and not to annul the permit decision
for lack of public participation. Even if it were
to do so, the construction in itself is likely
to cause significant environmental effects.
(ACCC/C/2009/41 Slovakia, para. 46)

2. Examples for inadequate and/or ineffecti-
ve remedies

Access to justice only after the start of
construction is too late

It is incompatible with article 9 if no oppor-
tunity for access to justice is given in relation
to any permit procedures until after the con-
struction of a project has started. Access to
justice must be provided when it is effectively
possible to challenge the decision permitting
the activity in question. (ACCC/C/2006/17 Eu-
ropean Community, para. 56)

Time frames for disclosing information
upon court’s decision is a matter of Article
9(4), not Article 4(2)

Regarding the time that it took the developers
to disclose the requested information after the
courts ordered them to do so, the Committee
notes that this is a matter of adequate and
effective remedies under article 9, paragraph
4, rather than the time frame for responding
to information requests under article 4, para-
graph 2. (ACCC/C/2014/105 Hungary, para.115)

No adequate and effective remedy
provided when environmental information
is disclosed 16 months after court order

By disclosing a requested environmental in-
formation more than 16 months after a court
had ordered it to be disclosed the Party con-
cerned failed to ensure that the information
was disclosed promptly after the court’s de-
cision and therefore failed to comply with the
requirement in article 9, paragraph 4, to pro-
vide an adequate and effective remedy for the
review of environmental information requests.
(ACCC/C/2014/118 Ukraine, para. 145 f.)

Dormant court rulings are not adequate or
effective remedies

The Committee considers that the fact that
the Supreme Court’s ruling lay dormant for
more than a year without any action by the
courts, the Commissioner for Environmental
Information or the public authority concerned
demonstrates a failure by the Party concerned
to ensure adequate and effective remedies for

the review of environmental information re-
quests.

The Committee finds that, by maintaining a
system whereby courts may rule that informa-
tion requests fall within the scope of the Ac-
cess to Information on the Environment Regu-
lations without issuing any directions for their
adequate and effective resolution thereafter,
the Party concerned fails to comply with the
requirement in article 9, paragraph 4, to en-
sure adequate and effective remedies for the
review of environmental information requests.
(ACCC/C/[2016/141 Ireland, para. 124, 127)

Annulment of SEA decisions should be
accompanied by a mechanism to prevent
execution of a plan

As the chronology of decisions and judgments
set out in paragraphs 50 and 52-59 above
shows, despite the subsequent annulment of
the SEA screening decision, the mechanism of
preliminary enforcement enabled the Munici-
pality of Plovdiv to take the decision approving
the General Spatial Plan amendment, which
was unappealable, before the SEA screen-
ing decision was annulled by the courts. It is
therefore clear to the Committee that, despite
the Party concerned'’s strong contention to
the contrary, the possibility for members of
the public to challenge SEA Decisions, and
SEA screening decisions, does not provide
an adequate and effective remedy to prevent
the execution of unlawful General Spatial
Plans and General Spatial Plan amendments.
(ACCC/C/2016/144 Bulgaria, para. 112)

Screening direction requests are no ade-
quate remedies

If the request for a screening direction in the
United Kingdom was the only review proce-
dure through which members of the public
could challenge a negative screening opinion,
the discretionary nature of a screening direc-
tion by the Secretary of State would indeed
fail to meet the requirement to ensure an
adequate and effective remedy under article
9, paragraph 4. However, if members of the
public also have the possibility to challenge a
screening opinion and an alleged failure to un-
dertake screening through judicial review, the
discretionary nature of a request for a screen-
ing direction from the Secretary of State does
not amount to a failure to provide adequate
and effective remedies under article 9, par-
agraph 4. (ACCC/C/2015/131 United Kingdom,
para. 136 f.)
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3. Injunctive relief

Suspension is meaningless if decision was
executed already

A decision on whether to grant suspension as
a preventive measure should be issued before
the decision is executed. In the present case,
it took eight months for the court to issue a
decision on whether to grant the suspension
sought for the urbanization project. Even if it
had been granted, the suspension would have
been meaningless as construction works were
already in progress. (ACCC/C/2008/24 Spain,
para. 112)

Likewise, making a designation of projects be-
ing of national importance by a superior au-
thority a decisive factor in deciding to grant
an order for preliminary enforcement would
neglect the need for a balancing of interests,
which should be the key factor in any deter-
mination on whether to grant interim relief.
(ACCC/C/2012/76 Bulgaria, para. 66)

Effective injunctive relief should prevent
irreversible damage to the environment

The Committee confirms that, as submitted
by the communicant, the requirement in ar-
ticle 9, paragraph 4, that injunctive relief and
other remedies be “effective” includes, inter
alia, an implicit requirement that those rem-
edies should prevent irreversible damage to
the environment. (ACCC/C/2012/76 Bulgaria,
para. 69)

Theoretical availability is not enough

A system, where the court held that the re-
quest for suspension of an initial planning de-
cision was too early (and, therefore, denied)
and later the court held it was too late in re-
lation to a subsequent decision (because the
initial decision was already taken) indicates
that while injunctive relief is theoretically
available, it is not available in practice. This is
not in compliance with article 9, paragraph 4.
(ACCC/C/2008/24 Spain, para. 104, 105)

The protection of the environment must
be a major factor to be taken into account
by courts in deciding whether to grant
injunctive relief

For the courts it should be irrelevant whether
the public raised any concerns during the
earlier public participation procedure. Like-
wise, the grounds upon which the EIA/SEA
decision is challenged in the main proceed-
ing should be irrelevant also. Rather, if a risk
of damage to the environment is put forward
as a ground for appealing the order for pre-

liminary enforcement, then — in accordance
with the requirement in article 9, paragraph
4, to ensure adequate and effective remedies
to prevent environmental damage — the pro-
tection of the environment must be a major
factor to be taken into account by the court
in deciding the appeal.

Given that the EIA/SEA decision is itself chal-
lenged in the main proceeding, this will require
that the reviewing body, when considering the
appeal against an order for preliminary en-
forcement, undertakes its own assessment as
to whether there is any risk of damage to the
environment should the activity proceed while
the challenge to the EIA/SEA decision is still
pending. This assessment must be carried out
on the basis of all the facts and arguments be-
fore it, and taking into account the particularly
important public interest in the protection of
the environment and the need for precaution
with respect to preventing environmental
harm. (ACCC/C/2012/76 Bulgaria, para. 71, 72)

Court should not rely on EIA conclusions
when deciding on injunctive relief

When considering an appeal of an order for
preliminary enforcement of a challenged EIA/
SEA decision, instead of reviewing the extent
to which the criteria are met in the light of
the proportionality principle and the require-
ment to assess all the facts and arguments
significant for the case, the courts rely heavily
on the conclusions contained in the EIA/SEA
decision, despite the fact that the legality of
that decision is being challenged in the main
proceeding. The Committee considers that
the courts’ approach is not in accordance
with the requirement in article 9, paragraph 4,
to provide adequate and effective remedies.
(ACCC/C/2012/76 Bulgaria, para. 76)

Courts should independently assess
environmental risks for injunctive relief

With respect to appeals of orders for pre-
liminary enforcement challenged on the
ground of potential environmental damage,
the Committee finds that a practice in which
the review bodies rely on the conclusions of
the contested EIA/SEA decision, rather than
making their own assessment of the risk of
environmental damage in the light of all the
facts and arguments significant to the case,
taking into account the particularly impor-
tant public interest in the protection of the
environment and the need for precaution with
respect to preventing environmental harm,
does not ensure that such procedures provide
adequate and effective remedies to prevent
environmental damage. Therefore, the Party
concerned fails to comply with article 9, par-
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agraph 4. (ACCC/C/2012/76 Bulgaria, para. 77)

Financial guarantees are possible but need
to be adequate

While the Convention does not preclude the
use of financial guarantees per se in judicial
procedures covered by the Convention (and
indeed guarantees may in appropriate cases
play a useful role in helping to protect the en-
vironment), they may in practice be applied
in a manner counter to article 9, paragraph 4.
This could be the case when a financial guar-
antee imposed as a condition for upholding an
order for preliminary enforcement is not set
at a level that would be a disincentive to the
taking of action that may cause environmental
damage or, alternatively, that would provide an
adequate remedy for any harm caused.

The case law before the Committee appears
to show that courts tend to uphold orders for
preliminary enforcement if a financial guar-
antee is imposed, without first considering
whether the amount of the guarantee would
be adequate to redress any environmental and
other harm suffered should the work go ahead,
and the appellant then succeeds in the sub-
stantive proceeding. If the courts indeed do
so, the Party concerned would fail to comply
with article 9, paragraph 4. (ACCC/C/2012/76
Bulgaria, para. 79, 80)

Court must consider requests for
injunctive relief

The Committee emphasizes that it is implicit
from the wording of article 9, paragraph 4,
that in a review procedure within the scope
of article 9 the courts are required to consider
any application for injunctive relief to deter-
mine whether the grant of such relief would
be appropriate, bearing in mind the require-
ment to provide fair and effective remedies.
The Committee also notes the importance
of court decisions being provided with sup-
porting reasoning and in a timely manner. This
is an essential part of a fair and timely pro-
cedure, not least because the reasons may
be needed in order to mount an appeal. The
right of a reasoned decision is also a right
under the European Court of Human Rights.
(ACCC/C/2013/89 Slovakia, para. 97)

Automatic suspensive effect is not re-
quired

Concerning the communicant’s allegation
that the Party concerned fails to comply with
article 9, paragraph 4, because filing court
proceedings against a decision of an admin-
istrative authority does not have automatic
suspensive effect, the Committee does not

consider that automatic suspensive effect is
necessarily required to comply with article 9,
paragraph 4, although it can be a very useful
mechanism through which to prevent environ-
mental damage. (ACCC/C/2013/106 Czech Re-
public, para. 113)

4. Fair and equitable
Fairness is for the claimant

“Fairness” in article 9, paragraph 4, refers to
what is fair for the claimant, a member of
the public, not the defendant, a public body.
(ACCC/C/2008/27 United Kingdom, para. 45)

“Fairness” in article 9, paragraph 4, refers to
what is fair for the claimant, not the defendant.
(ACCC/C/2008/33 United Kingdom, para. 135)

Proper notification of the parties to the
court case

A procedure which allows for a court hearing
to commence without proper notification of
the parties involved, cannot be considered
a fair procedure in the meaning of article 9,
paragraph 4. (ACCC/C/2004/6 Kazakhstan,
para. 28)

Fair means free from prejudice, favouritism
or self-interest

The requirement for fair procedures means
that the process, including the final ruling of
the decision-making body, must be impartial
and free from prejudice, favouritism or self-in-
terest. (ACCC/C/2011/57 Denmark, para. 44)

Fair means to know the reasons for a decision
The requirement in article 9, paragraph 4, for
review procedures to be “fair” should be read
as a requirement to ensure that claimants are
able to know the reasons for the decision of
the review body, inter alia, to enable the claim-
ants to challenge that decision where they so
choose. (ACCC/C/2013/81 Sweden, para. 96)

Distinguishing between individuals and
legal persons is not in itself unfair

While the requirement for fair procedures
applies equally to all persons, the Commit-
tee nevertheless considers that a criterion
that distinguishes between individuals and
legal persons — like the differentiated fee in
the present case — is not in itself necessarily
unfair. (ACCC/C/2011/57 Denmark, para. 44)

Court decision to be communicated to the
parties

The Committee found that the failure to com-
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municate the court decision to the parties
constitutes a lack of fairness and timeliness
in the procedure. (ACCC/C/2004/6 Kazakh-
stan, para. 29)

It is unfair to start appeal deadlines from
the judgment date instead of the date it is
received

Calculating the time-frame for the public to
challenge a decision from the date of the judg-
ment, and not the date on which the judgment
was made available to the claimant, is mani-
festly unfair. Moreover, it creates an incentive
for courts not to make the written version of
their decisions promptly available, knowing
that there will then be less opportunity for
those decisions to be challenged. Therefore,
maintaining a legal framework in which cas-
sation appeals under article 9, paragraph 2,
must be brought within 20 days of the date on
which the contested judgment was drawn up,
rather than from the date on which the claim-
ant received the full text of that judgment, is
non-compliant with the requirement that re-
view procedures under article 9, paragraph 2,
be fair in accordance with article 9, paragraph
4. (ACCC/C/2014/118 Ukraine, para. 143 f.)

Possibility for extensions do not replace
the need for fair initial appeal deadlines

The fact that the court may grant an exten-
sion, at its discretion, in case of a delay by
the public authority in making the screening
opinion promptly available, is not at all the
same as establishing a fair rule on the time
frame for bringing a challenge in the first place.
(ACCC/C/2015/131 United Kingdom, para. 131)

Giving review possibilities only to develop-
ers is unfair

The Committee finds that, by maintaining a
legal framework under which developers of
proposed activities subject to article 6 are
entitled to a full merits review of the decision
on the proposed activity, but other members
of the public seeking to challenge the same
decision are not, the Party concerned fails to
ensure that review procedures under article 9,
paragraph 2, are fair as required by article 9,
paragraph 4. (ACCC/C/2013/90 United King-
dom, para. 146)

A one-instance court review can be “fair”
and “equitable” and provide “adequate
and effective remedies”

In order to consider that a restriction to a
one-instance court review is unfair, inequi-
table or fails to provide an adequate and ef-
fective remedy, it has to be shown that the

restriction resulted in first instance decisions
being null, inadmissible or unlawful, or that
they have failed to ensure a correct and uni-
form application of the relevant laws in prac-
tice. Article 9 does not explicitly require Par-
ties to put in place two-instance court review
procedures or for review bodies to deliberate
on their cases for a certain minimum period
of time. As such, the introduction of one-in-
stance court review for environmental infor-
mation requests does not in itself amount to
non-compliance with article 9, paragraph 4,
provided that the review procedure provides
“adequate and effective remedies” and is “fair,
equitable, timely and not prohibitively expen-
sive”. If a one-instance court review resulted
in inconsistent rulings, this would mean that
the Party concerned failed to comply with
the requirement in article 3, paragraph 1, to
establish and maintain a “clear, transparent
and consistent framework” to implement the
Convention’s provisions. (ACCC/C/2017/161
Bulgaria, para. 107, 115, 116)

5. Unfair costs

Fair costs take account of public interest
pursued

Fairness in cases of judicial review where a
member of the public is pursuing environ-
mental concerns that involve the public inter-
est and loses the case, the fact that the pub-
lic interest is at stake should be accounted
for in allocating costs. The Committee ac-
cordingly finds that the manner in which the
costs were allocated in this case was unfair
within the meaning of article 9, paragraph
4 and thus amounted to non-compliance.
(ACCC/C/2008/27 United Kingdom, para. 45)

Proportionate approach on costs based on
stage of proceedings

Courts should adopt a proportionate ap-
proach on costs in the light of the stage of
the proceedings. Failure to do so may create
uncertainty and act as a deterrent for po-
tential claimants. A costs order in the United
Kingdom against the communicant of the
full amount up to the cost cap of £5,000,
the maximum amount possible for an Aar-
hus claim brought by an individual, that was
awarded only for the permission (i.e. a very
early) stage in proceedings, is not considered
fair and equitable. (ACCC/C/2015/131 United
Kingdom, para. 140 f.)

Putting costs of third parties only on the
plaintiff is not fair and equitable

Court's order that the communicants pay the
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whole of the added parties legal costs (with-
out the operator, respondent in the case,
being ordered to contribute at all) was unfair
and inequitable and constitutes stricto sensu
non-compliance with article 9, paragraph 4.
(ACCC/C/2008/23 United Kingdom, para. 52)

Ordering claimants which are members of the
public to pay substantial costs to third parties
that choose of their own accord to intervene
in a proceeding could allow third parties to
effectively prevent the public from mounting
court challenges to permits, thus making the
procedure unfair. (ACCC/C/2013/98 Lithuania,
para. 148)

Fees that aim at deterring NGOs from
lodging appeals are not fair and equitable

By requiring NGOs to pay cassation appeal
fees more than five times higher than those
applicable to sole traders, public authorities,
and entities exercising public functions, with-
out objective justification and apparently in
order to deter appeals, these fees restrict
access to justice under article 9 and fail to
meet the article 9, paragraph 4, requirement
that review procedures be “fair and equitable”.
(ACCC/C/2017/161 Bulgaria, para. 125-127)

Having to pay full fees again for amending
an environmental claim is unfair

Charging full fees for a second time only to
amend an already existing claim within the
scope of article 9, paragraphs 2 and 3, fails to
comply with the requirement of article 9, par-
agraph 4, that such procedures be fair and not
prohibitively expensive. The typical character
of environmental claims has to be taken into
account. In this regard, time-frames for filing
such claims are often short. Moreover, unless
the filing of claims has suspensive effect, work
on the challenged activity may continue after
the claim has been lodged, resulting in further
matters that the claimant may wish to add to
the initial claim. Lastly, important information
about the actual or potential environmen-
tal impacts may only come to light after the
original claim has been filed. These charac-
teristics mean that, through no fault of the
claimant, claims within the scope of article 9,
paragraphs 2 and 3, may need to be amended
during the course of the procedure. There is
no justification for charging the full filing fee
again for the addition of further arguments in
cases within the scope of article 9, paragraphs
2 and 3. Rather, doing so is both unfair and
may have a deterrent effect on environmental
claimants presenting relevant aspects of their
claim that, through no fault of their own, could
not have been presented at an earlier stage.
(ACCC/C/2015/130 ltaly, para. 79 f.)

“Loser pays” principle cannot be applied
in cases against public authorities

A system where the related costs are being
imposed on the appellant when a natural or
legal person loses in the court of first instance
against a public authority, appeals the de-
cision and loses again, is not in compliance
with article 9, paragraph 4, of the Convention.
(ACCC/C/2008/24 Spain, para. 110)

Requiring claimants to pay full litigation
costs for other voluntarily joining parties is
unfair and deters access to justice

It is unfair within the meaning of article 9, par-
agraph 4, to require claimants in cases within
the scope of article 9, paragraphs 2 and 3, to
pay the costs of public authorities, develop-
ers or other entities who choose to join the
proceeding of their own accord. In fact, the
practice of awarding each defendant (whether
parte resistente or controinteressato in the
Italian legal system) the full sum of litigation
fees creates an incentive for additional parties
to join the proceeding, knowing that the ma-
jority of the legal costs will be carried by the
first-named defendants and cognisant that
their involvement will add considerably to the
claimant’s potential financial exposure. In this
way, the current practice of awarding each
defendant the same quantum of litigation fees
is unfair and may have a significant deterrent
effect on claimants seeking access to justice
under the Convention. (ACCC/C/2015/130 It-
aly, para. 95 f.)

Cost order based on higher hourly rate
than actual contracted rate is unfair

Ordering the communicant to pay a costs or-
der calculated on the basis of an hourly rate
that was considerably higher than the actual
contracted rate, fails to comply with the re-
quirement that cost orders in procedures
within the scope of article 9, paragraph 2, be
fair and equitable in accordance with article 9,
paragraph 4. (ACCC/C/2015/131 United King-
dom, para. 146)

Setting low cost recovery rates only for
self-represented litigants is unfair

By setting a significantly lower hourly rate (i.e.
less than one-tenth of the sum of a legally
represented party) at which successful “liti-
gants in person” are entitled to recover their
costs in procedures subject to article 9, the
Party concerned fails to ensure that such
procedures are fair and equitable as required
by article 9, paragraph 4. (ACCC/C/2015/131
United Kingdom, para. 150)
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Awarding costs against the public for
refusal to accept settlement offer is not
fair and has deterring effect

The Committee considers that this situation
is clearly neither fair nor equitable. Rather, the
significant costs order against the communi-
cant can be seen as a kind of sanction against
the communicant in this case. It is clear to the
Committee that such costs orders will deter
persons contemplating referring contraven-
tions to a judge in order to enforce the obli-
gation imposed by the law on the competent
public authority.

The Committee finds that, by awarding signifi-
cant costs against the communicant because
he refused the Council’s offer to settle, in cir-
cumstances under which the communicant
was entitled to apply for the recovery of his
costs, the Party concerned failed to provide
for a fair and equitable review procedure un-
der article 9, paragraph 3, as required by arti-
cle 9, paragraph 4. (ACCC/C/2016/142 United
Kingdom, para. 115-116).

6. Timely

Time limits set out in Article 4(2) and (7)
are indicative for “timely”

While article 4, paragraphs 2 and 7, do not
directly apply to such reconsideration, the
Committee sees no reason why a public au-
thority should need more time to reconsider
its decision at the request of an Ombudsman,
a court or the original applicant than when de-
ciding a request for information by a member
of the public in the first place. Accordingly,
when considering in these contexts whether
the procedure is “expeditious” or “timely” un-
der article 9, paragraphs 1and 4, respectively,
the time limits set out in article 4, paragraphs
2 and 7, are indicative. (ACCC/C/2013/93 Nor-
way, para. 90)

Rules on timing in judicial review
procedures

With regard to time limits for the application
for a judicial review, in the interest of fairness
and legal certainty it is necessary to (i) set

a clear minimum time limit within which a
claim should be brought, and (ii) time limits
should start to run from the date on which a
claimant knew, or ought to have known of the
act, or omission, at stake. (ACCC/C/2008/33
United Kingdom, para. 138)

Long review of denials to provide to
information related to decision-making
procedure is neither timely nor effective

The communicants have put before the Com-
mittee eight court proceedings regarding re-
quests for access to information to which they
have been party. At the time the list of cases
was provided to the Committee, after over
two years of proceedings one of the cases
had been concluded. The other cases were all
ongoing, several for more than two years and
one for well over three years. The Committee
notes that in at least one instance the infor-
mation requested was relevant to an ongoing
environmental decision-making procedure
subject to the Convention. Since the court
procedure did not provide access to the re-
quested information within a time frame that
would enable that information to be used in
the ongoing environmental decision-mak-
ing procedure, the Committee finds that the
court procedure for access to the requested
information was neither timely nor provided
an effective remedy as required under article
9, paragraph 4. (ACCC/C/2012/69 Romania,
para. 85, 88)

Review procedure accessible only after
more than one year is too long

Parties are required to ensure that any per-
son has access to a review procedure when
it believes that its request for information has
not been properly dealt with in accordance
with article 4. This is to be done “within the
framework of national legislation”. However,
national legislation has to fulfil some mini-
mum requirements set by the Convention,
such as to ensure that a person has access
to a “timely” procedure and an “effective rem-
edy”. It is not in line with article 9, paragraph
4, if the requester may have to wait for longer
than one year after its initial request for infor-
mation until they can access a review proce-
dure. This includes a case where national leg-
islation requires that if the authority does not
provide any answer to the request for infor-
mation within two months and it further fails
to provide official notification within the next
six months, the information requester has to
proceed with the devolution request and only
after it has received a response to its devolu-
tion request, can it seek a review procedure.
(ACCC/C/2010/48 Austria, para. 58, 59)

“Timely” does not mean that duration of
court review must be set by a law

With respect to the first allegation, article 9,
paragraph 4, requires that the procedures
covered by article 9 be timely. It does not,
however, necessarily require Parties to set out
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in law specific time frames within which the
courts must decide cases. (ACCC/C/2013/106
Czech Republic, para. 111)

“Timely” in access to information cases
must be assessed in the context of any
ongoing public participation procedures

This falls well short of recognizing that time
will be an essential factor whenever informa-
tion has been requested for the purposes of
an ongoing public participation procedure or
when deciding whether to challenge a particu-
lar decision before the courts. The Committee
is aware that the Office of the Commissioner
for Environmental Information carries out a
full review of the facts and the law, but that
cannot justify systemic delays that prevent
members of the public from exercising their
rights under the Convention to participate in
decision-making or seek access to justice re-
garding the environment. (ACCC/C/2016/141
Ireland, para. 104, 106)

Sequential review procedures must be
timely at all stages

Where review procedures are to be used se-
quentially and not as alternatives, the Party
concerned will fail to meet the requirement
in article 9, paragraph 4, that review proce-
dures under article 9, paragraph 1, are timely,
if one of those review procedures is not timely.
(ACCC/C/2014/112 Ireland, para. 158)

Six week time limit can be timely

The obligation in article 9, paragraph 4, to en-
sure timely and fair review procedures does
not require that the time limit for bringing judi-
cial review in a claim under article 9, paragraph
2, be as long as seven months. A six-week time
limit on seeking judicial review of planning de-
cisions does not per se, without substantiated
allegations, fail to meet the requirement in
article 9, paragraph 4, that such procedures
be timely and fair. (ACCC/C/2015/131 United
Kingdom, para. 134)

11 to 19 months for a decision of a remedy
for an access to information request is not
timely

When submitting a request for access to in-
formation that is initially denied, and when the
period between the first appeal against the
negative decision or administrative inaction
and the actual release of the requested in-
formation ranges from 11 to 19 months, these
time frames are excessive and do not meet
the timeliness requirement set forth in article
9, paragraph 4. (ACCC/C/2015/134 Belgium,
para. 137,140)

The date of public notification is clearly de-
terminable

The date from when the decision became
known to the public is a clear and certain date:
it is the date that the contested decision was
notified publicly and the text of the decision
made accessible to the public (see article 6,
paragraph 9). (ACCC/C/2015/131 United King-
dom, para. 130)

European Court of Human Rights
jurisprudence is not directly applicable in
the context of Article 9(4)

The jurisprudence of the European Court of
Human Rights deals with cases of greater va-
riety than access to environmental informa-
tion cases. For that reason, the Committee
does not find the European Court of Human
Rights jurisprudence to be directly applicable
when considering allegations under article 9,
paragraph 4, in relation to article 9, paragraph
1. However, some of the criteria used by the
European Court of Human Rights, such as the
complexity of the factual or legal issues raised
by the case or the issue at stake for the appli-
cant, are relevant here also. (ACCC/C/2012/69
Romania, para. 87)

1. Prohibitively expensive costs

What is “prohibitively expensive” depends
on several factors of the system as a whole

When assessing if the new fees regime is “pro-
hibitively expensive”, apart from the amount of
the fee as such, the Committee considers the
following aspects of the system as a whole to
be particularly relevant:
(a) the contribution made by appeals by
NGOs to improving environmental
protection and the effective
implementation of the Danish Livestock
Act;
(b) the expected result of the introduction
of the new fee on the number of appeals
by NGOs to the Danish Nature and
Environmental Appeal Board; and
(c) the fees for access to justice in
environmental matters as compared with
fees for access to justice in other matters
in Denmark. (ACCC/C/2011/57 Denmark,
para. 48)

NGOs financial capacity to meet the court
costs depends on many factors

The financial capacity of any particular NGO
to meet the cost of access to justice, as in
this case, may depend on a number of fac-
tors, including the amount of the membership
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fee, the number of members and the amount
of resources allocated for access to justice
activities in comparison with other activities,
among other factors. (ACCC/C/2011/57 Den-
mark, para. 47)

Fees in environmental cases should not be
compared to fees in commercial cases

The Committee has been provided informa-
tion by the Party concerned regarding the
cost to appeal administrative decisions be-
fore other similar quasi-judicial bodies in the
Party concerned, including those concerned
with patients’ rights (health), consumer issues,
energy supply and tax matters. The Commit-
tee notes that such appeals are either free
of charge or have fees of considerably less
than DKK 3,000, whereas higher fees are
charged for appeals concerning matters re-
garding primarily commercial interests, such
as competition, patent and trademark rights.
The Committee also notes that NGO appeals
before the Danish Nature and Environmental
Appeal Board have more the nature of ap-
peals to the first group of bodies than appeals
regarding primarily commercial interests.
(ACCC/C/2011/57 Denmark, para. 51)

What is prohibitively expensive shall be
assessed in wider context

In the present case, the Committee has before
it the sum of legal fees paid by the commu-
nicant, but no information on whether it may
have been possible to offset or mitigate some
of these costs, for example, through use of a
conditional fee agreement, or by instructing
one barrister rather than two. Accordingly,
while acknowledging that the sum of the
communicant’s legal fees is extremely high,
the Committee is not in a position to make a
finding on this point. (ACCC/C/2013/90 United
Kingdom, para. 149)

Equality of arms should be secured

Where costs are concerned, the equality of
arms between parties to a case should be se-
cured, entailing that claimants should in prac-
tice not have to rely on pro bono or junior legal
counsel. (ACCC/C/2008/33 United Kingdom,
para. 132)

Requiring evidence of financial need
to reduce legal costs is a reasonable
condition for access to justice

The fact that access to procedures under
article 9, paragraph 2 and 3, should be the
presumption, not the exception, does not
prevent the parties from imposing reasonable
requirements which the members of the pub-

lic must meet to be granted the protection
against prohibitive costs provided in article 9,
paragraph 4. The court practice to require that
the unsuccessful party provides sufficient ev-
idence to substantiate its financial situation in
order for the court to exercise its discretion
to reduce the case preparation allowance in
any particular case on the basis of the finan-
cial capacity of the party, is not unreasonable
or excessively burdensome. (ACCC/C/2014/111
Belgium, para. 76, 78)

8. Examples for prohibitively
expensive costs

£39,454 costs are prohibitively expensive

The quantum of costs awarded in this
case, £39,454, was prohibitively expensive
within the meaning of article 9, paragraph
4, and thus, amounted to non-compliance.
(ACCC/C/2008/27 United Kingdom, para. 44)

£8,000 costs are prohibitively expensive

In circumstances where a claimant pursues
judicial review to advance the public inter-
est in environmental protection, and the sole
available mechanism is an application for
permission to apply for judicial review, it con-
stitutes a prohibitively expensive procedure
if, having already borne its own legal costs in
bringing a public interest claim, the claimant
is ordered to pay £8,000 to the defendant
upon refusal of permission. (ACCC/C/2012/77
United Kingdom, para. 73, 74)

A €1.320 case preparation fee may hinder
access to environmental justice

A basic case preparation allowance of 1.320€
could potentially represent a prohibitive fi-
nancial barrier to access to justice in envi-
ronmental matters for some members of the
public, including some environmental NGOs
taking into account the other costs typically
involved in court proceedings, including own-
side costs. (ACCC/C/2014/111 Belgium, para. 69
ff.)

Filing fees of €650 at first instance and
€950 at second instance are prohibitively
expensive

Filing fees of €650 at first instance and €950
at second instance for review procedures
within the scope of article 9, paragraphs 2 and
3, render each of those procedures prohibi-
tively expensive within the meaning of article
9, paragraph 4 (taking the economic situation
in Italy as a basis). (ACCC/C/2015/130 ltaly,
para. 76)
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Litigation fees ranging from €2,000 to
€5,000 per defendant may be prohibi-
tively expensive in multi-defendant cases

Litigation fees ranging from €2,000 to €5,000
per defendant may be prohibitively expensive
in cases with multiple defendants and added
costs such as the court filing fee, value added
tax and a contribution to the national pension
and welfare fund, even when the lowest level
of litigation fee is awarded to each defendant.
(ACCC/C/2015/130 ltaly, para. 97)

If filing and litigation fees are prohibitively
expensive, punitive costs based on them
are also prohibitively expensive

If the filing and litigation fees are themselves
prohibitively expensive, the same must by
definition apply to the punitive costs, given
that they are calculated as multiples of those
fees. (ACCC/C/2015/130 ltaly, para. 103)

The mere possibility of prohibitively
expensive punitive costs is enough

When assessing whether the punitive costs
provided for under the national legal frame-
work are prohibitively expensive under the
Convention, it does not matter whether, in
fact, such costs have been applied in prac-
tice by the courts. The mere possibility that
these costs could be imposed on claimants in
environmental cases may in itself have a de-
terrent effect and unfairly discourage mem-
bers of the public from seeking access to jus-
tice with respect to environmental matters.
(ACCC/C/2015/130 Italy, para. 104)

Mandatory dual representation in courts

A system of compulsory dual representation
in courts may potentially entail prohibitive
expenses for the public. (ACCC/C/2009/36
Spain, para. 67)

Prohibitively expensive cross-undertak-
ings in damages

If courts require claimants to provide
cross-undertakings in damages that could re-
sult in liabilities amounting to several thousand
or even hundreds of thousands of pounds, this
could lead to injunctive relief not being pur-
sued due to the potential costs involved. If the
claimant is legitimately pursuing environmen-
tal concerns involving public interest, such ef-
fects would amount to prohibitively expensive
procedures that are not in compliance with
article 9, paragraph 4. (ACCC/C/2008/33
United Kingdom, para. 133)

9. Examples for not prohibitively expensive
costs

£5,130 costs may not be prohibitively
expensive

The quantum of the order, under which the
communicants were held to be liable for the
£5,130 costs of the added parties, was not
prohibitively expensive. (ACCC/C/2008/23
United Kingdom, para. 49)

A cost system which allows for flat-rate
contributions with fixed limits (75 € to
1,000 €) and judicial discretion is not
prohibitively expensive

A legal framework on costs of judicial pro-
cedures, requiring the losing party to pay a
fixed case preparation allowance to the win-
ning party is in accordance with the Conven-
tion, if this allowance is a flat contribution to
cover legal fees and costs, with set minimum
and maximum amounts—ranging from 75
€ to 1,000 €. This is especially the case if
judges have discretion to adjust this amount
by considering the financial situation of the
losing party, the complexity of the case, any
contractual fee arrangements for the winning
party, and whether the situation is clearly un-
reasonable. The losing party can also request
a reduction based on their financial circum-
stances, within the same limits. Importantly,
the minimum allowance of 75 € is not con-
sidered prohibitively expensive for the public,
including environmental NGOs, under article 9,
paragraph 4. (ACCC/C/2014/1 Belgium, para.
66 f, 70, 71)

Punitive costs for vexatious or manifestly
unfounded claims are not inherently
objectionable

In itself, the possibility to impose punitive
costs on claimants who persist with manifestly
unfounded arguments, or who act or pursue
claims vexatiously, may not be objectionable,
nor may be the fact that the amount of the
punitive cost in such cases is to be calculated
as a percentage or multiple of the filing or liti-
gation fees. (ACCC/C/2015/130 Italy, para.103)

The costs for professional legal
representation can only account for
prohibitively expensive costs if legal
representation is mandatory or common

If professional legal representation is not
mandatory in a review procedure and similar
review procedures take place without legal
representation, the costs for facultative pro-
fessional legal representation cannot be used
as an argument for a prohibitively expensive
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review procedure, if other procedural costs
are low. (ACCC/C/2015/134 Belgium, para. 151,
152)

Article 9(5): Facilitating effective

access to justice

1. Financial and other barriers to access to
justice

Concrete, ongoing steps to establish
assistance mechanisms necessary;
continuing obligation

The requirement to consider the establish-
ment of appropriate assistance mechanisms
to remove or reduce financial barriers to ac-
cess to justice, demands concrete and visible
steps to consider that mechanisms, it does
not suffice for Parties merely to declare that
they are considering, or intend to consider, in-
troducing such mechanisms. This is a continu-
ing obligation: even if a Party has reviewed its
costs system in the past, that does not relieve
it from the requirement to revisit the matter as
needed. (ACCC/C/2015/130 ltaly, para. 106 f.)

Article 9(5) does not specify the exact
form of assistance mechanisms

Article 9, paragraph 5, does not prescribe the
exact form that an assistance mechanism
must take. For instance, the exclusion of in-
come from non-commercial activities when
calculating an environmental NGO's eligibility
for legal aid may be a useful assistance mech-
anism to remove or reduce financial barriers
on access to justice. (ACCC/C/2015/130 ltaly,
para. 112)

Parties must take concrete steps to
consider assistance mechanisms

Article 9, paragraph 5, requires Parties to
consider the establishment of appropriate
assistance mechanisms to remove or reduce
financial and other barriers to access to jus-
tice. To comply with this provision, it does not
suffice for Parties merely to declare that they
are considering, or intend to consider, intro-
ducing such mechanisms. Concrete and visi-
ble steps to consider such mechanisms must
be taken. The Committee points out that this
is a continuing obligation: even if a Party has
reviewed its system in the past, that does not
relieve it from the requirement to revisit the
matter as needed. (ACCC/C/2016/142 United
Kingdom, para. 117-118)

Small NGOs cannot be excluded from legal
aid

Instituting a system on legal aid which ex-
cludes small NGOs from receiving legal aid
provides sufficient evidence to conclude
that the Party concerned did not take into
consideration the establishment of appro-
priate assistance mechanisms to remove or
reduce financial barriers to access to justice.
(ACCC/C/2009/36 Spain, para. 66)

m



Annex | - List of activities referred
to in article 6, paragraph1(a)

1. Energy sector:
- mineral oil and gas refineries,
- installations for gasification and liquefaction,

N8 - thermal power stations and other combustion installations
with a heat input of 50 megawatts (MW)or more,

- coke ovens,

- nuclear power stations and other nuclear reactors including
the dismantling or decommissioning of such power stations
or reactors [1] 1/(except research installations for the produc-
tion and conversion of fissionable and fertile materials whose
maximum power does not exceed 1 kW continuous thermal
load),

- installations for the reprocessing of irradiated nuclear fuel,

- installations designed,

- for the production or enrichment of nuclear fuel,

- for the processing of irradiated nuclear fuel or high-level ra-
dioactive waste,

- for the final disposal of irradiated nuclear fuel,

- solely for the final disposal of radioactive waste,

- solely for the storage (planned for more than 10 years) of
irradiated nuclear fuels or radioactive waste in a different site
than the production site.

2. Production and processing of metals:

- metal ore (including sulphide ore) roasting or sintering in-
stallations,

- installations for the production of pig-iron or steel (primary
or secondary fusion) including continuous casting, with a ca-
pacity exceeding 2,5 tonnes per hour,

- installations for the processing of ferrous metals:

(i) hot-rolling mills with a capacity exceeding 20 tonnes of
crude steel per hour;

(ii) smitheries with hammers the energy of which exceeds
50 kilojoules per hammer, where the calorific power used ex-
ceeds 20 MW;

(iii) application of protective fused metal coats with an input
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exceeding 2 tonnes of crude steel per hour;

- ferrous metal foundries with a production capacity excee-
ding 20 tonnes per day,

- installations:

(i) for the production of non-ferrous crude metals from ore,
concentrates or secondary raw materials by metallurgical,
chemical or electrolytic processes;

(ii) for the smelting, including the alloying, of non-ferrous me-
tals, including recovered products (refining, foundry casting,
etc.), with a melting capacity exceeding 4 tonnes per day for
lead and cadmium or 20 tonnes per day for all other metals;

- installations for surface treatment of metals and plastic ma-
terials using an electrolytic or chemical process where the
volume of the treatment vats exceeds 30 m3.

3. Mineral industry:

- installations for the production of cement clinker in rotary
kilns with a production capacity exceeding 500 tonnes per
day or lime in rotary kilns with a production capacity excee-
ding 50 tonnes per day or in other furnaces with a production
capacity exceeding 50 tonnes per day,

- installations for the production of asbestos and the manu-
facture of asbestos-based products,

- installations for the manufacture of glass including glass fib-
re with a melting capacity exceeding 20 tonnes per day,

- installations for melting mineral substances including the
production of mineral fibres with a melting capacity excee-
ding 20 tonnes per day,

- installations for the manufacture of ceramic products by fi-
ring, in particular roofing tiles, bricks, refractory bricks, tiles,
stoneware or porcelain, with a production capacity exceeding
75 tonnes per day, and/or with a kiln capacity exceeding 4 m3
and with a setting density per kiln exceeding 300 kg/m3.

4. Chemical industry: Production within the meaning of the
categories of activities contained in this paragraph means
the production on an industrial scale by chemical processing
of substances or groups of substances listed in subpara-
graphs (a) to (g):

(a) chemical installations for the production of basic organic
chemicals, such as:

(i) simple hydrocarbons (linear or cyclic, saturated or unsatu-
rated, aliphatic or aromatic);

(ii) oxygen-containing hydrocarbons such as alcohols, al-
dehydes, ketones, carboxylic acids, esters, acetates, ethers,
peroxides, epoxy resins;

(iii) sulphurous hydrocarbons;

(iv) nitrogenous hydrocarbons such as amines, amides, ni-
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trous compounds, nitro compounds or nitrate compounds,
nitriles, cyanates, isocyanates;

(v) phosphorus-containing hydrocarbons;
(vi) halogenic hydrocarbons;
(vii) organometallic compounds;

(viii) basic plastic materials (polymers, synthetic fibres and
cellulose-based fibres);

(ix) synthetic rubbers;
(x) dyes and pigments;
(xi) surface-active agents and surfactants;

(b) chemical installations for the production of basic inorga-
nic chemicals, such as:

(i) gases, such as ammonia, chlorine or hydrogen chloride,
fluorine or hydrogen fluoride, carbon oxides, sulphur com-
pounds, nitrogen oxides, hydrogen, sulphur dioxide, carbonyl
chloride;

(i) acids, such as chromic acid, hydrofluoric acid, phosphoric
acid, nitric acid, hydrochloric acid, sulphuric acid, oleum, sul-
phurous acids;

(iii) bases, such as ammonium hydroxide, potassium hydroxi-
de, sodium hydroxide;

(iv) salts, such as ammonium chloride, potassium chlorate,
potassium carbonate, sodium carbonate, perborate, silver ni-
trate;

(v) non-metals, metal oxides or other inorganic compounds
such as calcium carbide, silicon, silicon carbide;

(c) chemical installations for the production of phosphor-
ous-, nitrogen- or potassium-based fertilisers (simple or
compound fertilisers);

(d) chemical installations for the production of basic plant
health products and of biocides;

(e) installations using a chemical or biological process for the
production of basic pharmaceutical products;

(f) chemical installations for the production of explosives;
(g) chemical installations in which chemical or biological pro-
cessing is used for the production of protein feed additives,
ferments and other protein substances.

5. Waste management:

- installations for the incineration, recovery, chemical treat-
ment or landfill of hazardous waste,

- installations for the incineration of municipal waste with a
capacity exceeding 3 tonnes per hour,
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- installations for the disposal of non-hazardous waste with a
capacity exceeding 50 tonnes per day,

- landfills receiving more than 10 tonnes per day or with a total
capacity exceeding 25000 tonnes, excluding landfills of inert
waste.

6. Waste-water treatment plants with a capacity exceeding
150000 population equivalent.

7. Industrial plants for the:

(a) production of pulp from timber or similar fibrous mate-
rials;

(b) production of paper and board with a production capaci-
ty exceeding 20 tonnes per day.

8. (a) Construction of lines for long-distance railway traffic
and of airports 2/with a basic runway length of 2100 m or
more [2].

(b) Construction of motorways and express roads [3].

(c) Construction of a new road of four or more lanes, or re-
alignment and/or widening of an existing road of two lanes or
less so as to provide four or more lanes, where such new road,
or realigned and/or widened section of road, would be 10 km
or more in a continuous length.

9. (a) Inland waterways and ports for inland-waterway traffic
which permit the passage of vessels of over 1350 tonnes.

(b) Trading ports, piers for loading and unloading connected
to land and outside ports (excluding ferry piers) which can
take vessels of over 1350 tonnes.

10. Groundwater abstraction or artificial groundwater rechar-
ge schemes where the annual volume of water abstracted or
recharged is equivalent to or exceeds 10 million cubic metres.

11. (a) Works for the transfer of water resources between river
basins where this transfer aims at preventing possible shor-
tages of water and where the amount of water transferred ex-
ceeds 100 million cubic metres/year.

(b) In all other cases, works for the transfer of water resources
between river basins where the multiannual average flow of
the basin of abstraction exceeds 2000 million cubic metres/
year and where the amount of water transferred exceeds 5 %
of this flow.

In both cases transfers of piped drinking water are excluded.

12. Extraction of petroleum and natural gas for commercial
purposes where the amount extracted exceeds 500 tonnes/
day in the case of petroleum and 500000 cubic metres/day
in the case of gas.

13. Dams and other installations designed for the holding back
or permanent storage of water, where a new or additional
amount of water held back or stored exceeds 10 million cubic
metres.
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14. Pipelines for the transport of gas, oil or chemicals with a
diameter of more than 800 mm and a length of more than 40
km.

15. Installations for the intensive rearing of poultry or pigs with
more than:

(a) 40000 places for poultry;
(b) 2000 places for production pigs (over 30 kg); or
(c) 750 places for sows.

16. Quarries and opencast mining where the surface of the
site exceeds 25 hectares, or peat extraction, where the sur-
face of the site exceeds 150 hectares.

17. Construction of overhead electrical power lines with a vol-
tage of 220 kV or more and a length of more than 15 km.

18. Installations for the storage of petroleum, petrochemical,
or chemical products with a capacity of 200000 tonnes or
more.

19. Other activities:

- plants for the pretreatment (operations such as washing,
bleaching, mercerization) or dyeing of fibres or textiles where
the treatment capacity exceeds 10 tonnes per day,

- plants for the tanning of hides and skins where the treatment
capacity exceeds 12 tonnes of finished products per day,

(a) Slaughterhouses with a carcase production capacity
greater than 50 tonnes per day.

(b) Treatment and processing intended for the production of
food products from:

(i) animal raw materials (other than milk) with a finished pro-
duct production capacity greater than 75 tonnes per day.

(ii) vegetable raw materials with a finished product produc-
tion capacity greater than 300 tonnes per day (average value
on a quarterly basis).

(c) Treatment and processing of milk, the quantity of milk re-
ceived being greater than 200 tonnes per day (average value
on an annual basis):

- installations for the disposal or recycling of animal carcas-
ses and animal waste with a treatment capacity exceeding 10
tonnes per day,

-installations for the surface treatment of substances, objects
or products using organic solvents, in particular for dressing,
printing, coating, degreasing, waterproofing, sizing, painting,
cleaning or impregnating, with a consumption capacity of
more than 150 kg per hour or more than 200 tonnes per year,

- installations for the production of carbon (hard-burnt coal)
or electrographite by means of incineration or graphitisation.
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20. Any activity not covered by paragraphs 1to 19 above whe-
re public participation is provided for under an environmental
impact assessment procedure in accordance with national
legislation.

21. The provision of Article 6, paragraph 1(a) of this Conven-
tion, does not apply to any of the above projects undertaken
exclusively or mainly for research, development and testing
of new methods or products for less than two years unless
they would be likely to cause a significant adverse effect on
environment or health.

22. Any change to or extension of activities, where such a
change or extension in itself meets the criteria/thresholds
set out in this annex, shall be subject to Article 6(1)(a) of this
Convention. Any other change or extension of activities shall
be subject to Article 6(1)(b) of this Convention.

[1] Nuclear power stations and other nuclear reactors cease
to be such an installation when all nuclear fuel and other ra-
dioactively contaminated elements have been removed per-
manently from the installation site.

[2] For the purposes of this Convention, ,airport” means an
airport which complies with the definition in the 1944 Chica-
go Convention setting up the International Civil Aviation Or-
ganisation (Annex 14).

[3] For the purposes of this Convention, ,express road” me-
ans a road which complies with the definition in the European
Agreement on Main International Traffic Arteries of 15 No-
vember 1975.

Cross-reference tahle

Key Cases | Interpretation Highlights

Annex 1(20)

ACCC/C/2008/35 Georgia De facto EIA included

ACCC/C/2015/135 France Annex |, paragraph 20, requires public participation within EIA
process under national law

Annex 1(22)

ACCC/C/2009/41 Slovakia Without an established threshold, any change or extension of the

activity falls under paragraph 22
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Commentary
Paragraph 20: Any other activity

which requires public participa-

tion under national EIA

Public participation in EIA procedures

A national law that requires the results of pub-
lic participation to be presented as part of an
ecological expertise does fall under the defini-
tion of national legislation according to Annex
|, paragraph 20. (ACCC/C/2004/2 Kazakhstan,
para. 22)

Stricter national provisions

The provision of Annex |, paragraph 20, has the
effect that a Party with national requirements
for public participation in EIA procedures that
go beyond the list of Annex |, paragraphs 1-19
, can be in non-compliance when its public
participation procedure in such a case does
not comply with the requirements of the
Convention. However, a Party without these
stricter national provisions would not be in
non-compliance in a similar case, even though
its system would be less in harmony with the
objective of the Convention. (ACCC/C/2004/2
Kazakhstan, para. 31)

De facto EIA included

The Committee notes that even if Annex |,
paragraph 20, refers to the taking place of an
EIA, national legislation may provide for a pro-
cess that includes all basic elements for an
EIA, without naming the process by the term
“EIA”. Such a de facto EIA process should also
fall within the ambit of Annex |, paragraph 20.
It is critical, however, to define the extent to
which the de facto EIA process qualifies as an
EIA process, even if it is not termed as such.
(ACCC/C/2008/35 Georgia, para. 46)

National threshold for EIA is sufficient for
determining extension

Since an extension of 7.33 hectares is above
the five hectare threshold laid down in Irish
law for a mandatory environmental impact
assessment, the Committee considers that,
in accordance with paragraph Annex |, para-

graph 22, permit was an extension of an ac-
tivity where the extension itself meets the
threshold set out in Annex |, paragraph 20. The
permit was thus also a decision that permit-
ted an activity subject to article 6, paragraph
1(a). (ACCC/C/2013/107 Ireland, para. 73)

EIA conducted in practice triggers Annex
1(20), regardless of national thresholds

Although the extension fell below the thresh-
old prescribed in national law for a mandatory
EIA to be carried out, an EIA, including public
participation, was carried out prior to the grant
of the permit. Accordingly, the Committee
considers that the permit was a decision to
permit an activity subject to an EIA procedure,
including public participation, in accordance
with national law as set out in Annex |, para-
graph 20, and therefore, an activity subject to
article 6, paragraph 1(a). (ACCC/C/2013/107
Ireland, para. 74)

Annex I(20) requires public participation
within EIA process under national law

The mere fact that the legislation of the Party
concerned provides for some form of public
participation in the preparation of ministerial
orders does not in itself satisfy the require-
ments of Annex |, paragraph 20. Rather, the
public participation procedure must have
been carried out as part of an environmental
impact assessment procedure in accordance
with national legislation. (ACCC/C/2015/135
France, para. 56)

Paragraph 22: Changes to or ex-

tensions of activities

See also Article 6(10), pages 76 ff.

Without an established threshold, any
change or extension of the activity falls
under Annex 1(22)

These activities, regardless of their size, are
subject to article 6, paragraph 1 (a), and thus
provisions of article 6 must be applied with
respect to decisions of whether to permit
such activities. By virtue of the first sentence
of Annex |, paragraph 22, the same applies
to a change or extension of such activities.
Thus, in principle, all changes or extensions
to such activities are subject to article 6.
(ACCC/C/2009/41 Slovakia, para. 58)
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Case summaries

ACCC/C/2004/1 (Kazakhstan)

Party concerned: Kazakhstan

Filed by: Green Salvation

Findings date & UN reference number:

18 February 2005 (ECE/MP.PP/C.1/2005/2/
Add.1)

Articles considered by the Committee:
2(2)-(5); 3(1); 4(1-(2); 9(1)

Cited at pages: 17, 20, 26, 38, 94

The case concerns access to information re-
lated to a proposed draft act on the import
and disposal of radioactive waste in Kazakh-
stan held by the National Atomic Company
Kazatomprom in the form of a feasibility study.
The Committee found non-compliance with
article 4, paragraph 1and 2 as Kazakhstan has
failed to ensure that bodies performing pub-
lic functions implement these provisions, and
non-compliance with article 9, paragraph 1
due to the lengthy review procedure and de-
nial of standing to a non-governmental organ-
ization in a lawsuit on access to environmental
information. Furthermore, the Committee saw
in the joint non-compliance of article 4, par-
agraphs 1, 2 and article 9, paragraph 1 also a
general non-compliance with the obligation
in article 3, paragraph 1 to establish a clear,
transparent and consistent framework to im-
plement the Convention.

ACCC/C/2004/2 (Kazakhstan)

Party concerned: Kazakhstan

Filed by: Green Salvation

Findings date & UN reference number:

18 February 2005 (ECE/MP.PP/C.1/2005/2/
Add.2)

Articles considered by the Committee:
2(5); 3(1); 6(1)(a); 6(1)(b), 6(2)-(4); 6(6)-(9);
9(2)

Cited at pages: 22, 27, 61, 65, 68, 71, 93,124

The communication alleged failure to provide
for an adequate public participation pro-
cedure for the construction of high-voltage
overhead electric power lines in the Gornyi Gi-
gant district in Almaty. The Committee found
that the Government of Kazakhstan did not
comply fully with article 6, paragraph 1(a), and
Annex |, paragraph 20, and, in connection with

this, article 6, paragraphs 2, 3, 4, 7 and 8 as
they failed to notify residents of the construc-
tion area of a public hearing. It stated that the
provision of Annex |, paragraph 20, has the
effect that a Party with national requirements
for public participation in EIA procedures that
go beyond the list of Annex |, paragraph 1-19,
can be in non-compliance when its public
participation procedure in such a case does
not comply with the requirements of the Con-
vention.#

ACCC/C/2004/3 (Ukraine)

Party concerned: Ukraine

Filed by: Ecopravo-Lviv

Findings date & UN reference number:

18 February 2005 (ECE/MP.PP/C.1/2005/2/
Add.3)

Articles considered by the Committee:

1;: 3(1); 41); 6(1)(a); 6(2); 6(6)—(9)

Cited at pages: 14, 26, 37, 60, 62, 70, 74

The communication concerned a proposal to
construct a navigation canal in the Danube
Delta passing through an internationally rec-
ognized wetland. The communicant claimed
that by failing to provide for proper public
participation in a decision-making process on
State ‘environmental expertisa’ linked with the
technical and economic evaluation of the pro-
posed project and to provide access to doc-
umentation relevant to the process, the Party
had failed to comply with its obligations under
article 6. The Committee found non-compli-
ance with article 4, paragraph 1and with var-
ious provisions of the article 6. It also found
that the lack of clarity with regard to public
participation requirements in EIA and envi-
ronmental decision-making procedures for
projects, such as time frames and modalities
of a public consultation process, requirements
to take its outcome into account, and obliga-
tions with regard to making available informa-
tion in the context of article 6, indicates the
absence of a clear, transparent and consistent
framework for the implementation of the Con-
vention and constitutes non-compliance with
article 3, paragraph 1. The findings in this case
were combined with case ACCC/S/2004/1 (a
submission by Romania on the same matter).
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ACCC/C/2004/4 (Hungary)

Party concerned: Hungary

Filed by: Clean Air Action Group

Findings date & UN reference number:

18 February 2005 (ECE/MP.PP/C.1/2005/2/
Add.4)

Articles considered by the Committee:

1; 2(2); 3(5)—(6); 6(4); 9(2); 9(4)

Cited at pages: 17, 29, 42, 57, 64, 66, 96, 107

The communication concerned the alleged
non-compliance related to the special pro-
cess of decision-making established by the
new Hungarian Act on Public Interest and
Development of the Expressway Network. It
was alleged that the procedure established
by the Act notably differs from procedures for
decision-making on other specific activities
with potential adverse effects of the same sig-
nificance, inter alia with regard to decision-
making authority, the practicalities of ensuring
public participation procedures, the status of
the decision, time frames, and procedures for
appeal. The Committee found that, while the
contested Act reduces the opportunities for
public participation in decision-making as well
as the opportunities for access to justice in
comparison with previously existing legislation
in this field, it does not, prima facie, fall below
the minimum level of public participation and
access to justice required by the Convention.
However, the final assessment of compliance
with the Convention in this case would also
depend on its practical implementation, which
had not yet taken place at the time of the find-
ings.

ACCC/C/2004/5 (Turkmenistan)

Party concerned: Turkmenistan

Filed by: Biotica (Moldavia)

Findings date & UN reference number:

18 February 2005 (ECE/MP.PP/C.1/2005/2/
Add.5)

Articles considered by the Committee:
3(1); 3(4); 3(9)

Cited at pages: 26, 29, 33, 98

The case concerned the adoption of the
Act of Turkmenistan on Public Associations,
a new regime for registration, operation and
liquidation of NGOs, that among other things
excluded foreign citizens from participating
in national Turkmen NGOs. The Committee
found that the Act was in breach of article 3,
paragraph 4 due to a combination of a pro-
hibition of non-registered associations with
overly difficult registration procedures and re-
quirements, and in breach of the principle of
non-discrimination from article 3, paragraph 9

as the Act limits the membership in Turkmen
public associations to citizens of Turkmeni-
stan. Furthermore, the Committee found that
by enacting provisions that are not in com-
pliance with article 3, paragraph 4 and arti-
cle 3, paragraph 9, Turkmenistan also failed
to comply with the requirement of article 3,
paragraph 1to establish and maintain a clear,
transparent and consistent framework to im-
plement the provisions of the Convention.

ACCC/C/2004/6 (Kazakhstan)

Party concerned: Kazakhstan

Filed by: individuals

Findings date & UN reference number: 16
June 2006 (ECE/MP.PP/C.1/2006/4/Add.1)
Articles considered by the Committee:
9(3)—(4)

Cited at pages: 103, 110, 11

The case concerns access to justice in ap-
pealing the failure of the sanitary-epidemi-
ological agency to enforce domestic envi-
ronmental law with regard to operation of an
industrial facility for storage of cement and
coal and production of cement-based mate-
rials. The Committee found that the failure by
Kazakhstan to provide effective remedies in
a review procedure concerning an omission
by the public authority to enforce environ-
mental legislation as well as failure to ensure
that courts properly notify the Parties of the
time and place of hearings and of the decision
taken constitutes a failure to comply with the
requirements of article 9, paragraph 4, in con-
junction with article 9, paragraph 3.

ACCC/C/2004/8 (Armenia)

Party concerned: Armenia

Filed by: Center for Regional Development/
Transparency International Armenia, the
Sakharov Armenian Human Rights Protection
Center and the Armenian Botanical Society
Findings date & UN reference number: 31
March 2006 (ECE/MP.PP/C.1/2006/2/Add.1)
Articles considered by the Committee: 4(1)-
(2);6;7; 8;9(2)-(4)

Cited at pages: 19, 75, 8], 88, 93

The case concerns access to information and
public participation in the government’s deci-
sion-making on land use designation and zon-
ing as well as on the leasing of certain plots
in an agricultural area of Dalma Orchards. In
particular, it dealt with the issue of boundaries
between article 6 and article 7-like decision.
It also raised access to justice issues, includ-
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ing effective remedies and lack of court juris-
diction to consider certain type of decisions.
The Committee found non-compliance with
various provisions of the articles 4, 6, 7 and 9.

ACCC/C/2005/11 (Belgium)

Party concerned: Belgium

Filed by: CeBond Beter Leefmilieu Vlaanderen
VZW

Findings date & UN reference number:

16 June 2006 (ECE/MP.PP/C.1/2006/4/Add.2)
Articles considered by the Committee:
9(2)—(3)

Cited at pages: 93,105

The case primarily raises the issue of the ex-
tent to which environmental organizations in
Belgium have access to the Council of State,
as third parties, in order to challenge various
administrative decisions (various forms of en-
vironmental and construction permits). The
Committee found no non-compliance due to
the fact that all case law presented emerged
before the Convention’s entry into force. How-
ever, the Committee made important general
findings on standing criteria under article 9,
paragraph 3.

ACCC/C/2005/12 (Albania)

Party concerned: Albania

Filed by: Alliance for the Protection of the
Vlora Gulf

Findings date & UN reference number:

15 June 2007 (ECE/MP.PP/C.1/2007/4/Add.1)
Articles considered by the Committee: 3(1);
6(3)—(4), 6(8); 7

Cited at pages: 60, 68

The case concerns a proposal to establish an
industrial and energy park north of the port
of Vlora on the Adriatic coast. The case also
involved the European Bank for Reconstruc-
tion and Development and the World Bank as
international institutions financing some of
the components of the industrial park, such
as thermal power stations. Each of these is-
sues and proposed activities has its own de-
cision-making processes, and to a certain ex-
tent they relate to different provisions of the
Convention. The Committee found non-com-
pliance with article 7 (decision to allocate
territory for the Industrial and Energy Park of
Vlora), article 6 (siting decision with respect
to the proposed thermal electric power sta-
tion) and article 3 (lack of clarity in national
framework).

ACCC/C/2005/15 (Romania)

Party concerned: Romania

Filed by: Alournus Maior

Findings date & UN reference number: 16
April 2008 (ECE/MP.PP/2008/5/Add.7)
Articles considered by the Committee:
4(1); 4(4); 5(1); 6(6)

Cited at pages: 42, 49

The case concerned the adequate involve-
ment of the public in the early stages of the
decision-making on the EIA for the Rosia
Montana open-cast gold mine proposal, in
particular at the scoping stage of the pro-
cedure. The communicant alleged failure
by Romania to ensure access to informa-
tion contained in the EIA documentation.
The Committee found that by having intro-
duced a general rule exempting full EIA stud-
ies from public disclosure, Romania was not
in compliance with article 4, paragraph 1in
conjunction with article 4, paragraph 4 and
article 6, paragraph 6 in conjunction with
article 4, paragraph 4.

ACCC/C/2006/16 (Lithuania)

Party concerned: Lithuania

Filed by: NGO Kazokiskes Community (Lith-
uania)

Findings date & UN reference number:

2 April 2008 (ECE/MP.PP/2008/5/Add.6)
Articles considered by the Committee:
6(2)-(7). 6(9); 7, 9(2)

Cited at pages: 59, 62, 65, 67-69, 71, 75, 83

The case concerns permitting procedures
with multiple layers regarding a landfill in
the village of Kazokiskes in the municipal-
ity of Elektrenai Vilnius in Lithuania. In the
complex system of the landfill's permitting
procedure, with its various planning and per-
mitting decisions that built upon each other,
the Committee found that Lithuania had not
adequately, promptly or effectively informed
the public of their right to participate in de-
cisions concerning the EIA, nor had it given
them enough time to inspect the relevant
documentation and submit comments.
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ACCC/C/2006/17

(European Community)

Party concerned: European Community
Filed by: NGO Kazokiskes Community (Lith-
uania)

Findings date & UN reference number:

2 May 2008 (ECE/MP.PP/2008/5/Add.6)
Articles considered by the Committee: 3(1);
6(1); 6(2); 6(4); 9(2); 9(4)

Cited at pages: 26, 57, 62, 67, 68, 79, 108

The facts behind the case are the same as
for the findings in ACCC/C/2006/16 Lithuania,
the case was filed by the same communicant
against Lithuania and the EU at the same time.
The communication concerned compliance
with the requirement of article 6 in connec-
tion with the Directive on Integrated Pollution
Prevention and Control and the decision of
the European Commission to co-finance the
landfill in Kazokiskes (Lithuania). The commu-
nicant alleged failure to comply with provi-
sions regarding decision-making concerning
co-financing of establishment of the landfill,
and a general failure to correctly implement
provisions of the Convention into the Com-
munity law, in particular through the provi-
sions of the Directive on Integrated Pollution
Prevention and Control. The Committee did
not issue recommendations, as the European
Community did not agree that recommenda-
tions should be formulated by the Committee.

ACCC/C/2006/18 (Denmark)

Party concerned: Denmark

Filed by: Individual

Findings date & UN reference number:
29 April 2008 (ECE/MP.PP/2008/5/Add.4)
Articles considered by the Committee:
2(2); 9(3)

Cited at pages: 100, 101, 104, 105

The case concerns the lack of access of a
Danish individual communicant to adminis-
trative or judicial procedures in Denmark to
challenge an act of culling of rooks in alleged
violation of the European Birds Directive. The
communicant challenges the lack of a right
for him to have access to a review or appeal
procedure concerning the implementation of
the Birds Directive in Denmark in this regard.
The Danish municipality of Hillergd, in its ca-
pacity of alandowner, had the intention to cull
1,500 juvenile rooks to reduce the problem
connected to vocal noise due to the breed-
ing behaviour in the rook colonies. Following, a
number of persons related to the municipality
were allowed to cull the juvenile rooks.

ACCC/C/2007/21

(European Community)

Party concerned: European Community
Filed by: NGO Civic Alliance for the Protection
of the Bay of Vlora (Albania)

Findings date & UN reference number:

3 April 2009 (ECE/MP.PP/C.1/2009/2/Add.1)
Articles considered by the Committee: 2(3);
A(4); A(7); 6; 9(1)

Cited at pages: 20, 38, 41,42, 60

The facts behind the case are the same as
for the findings in ACCC/C/2005/12 Albania,
the case was filed by the same communi-
cant consecutively against Albania and the
European Community. The case concerns
the co-financing of the Vlora Thermal Power
Generation Project by the European Invest-
ment Bank (EIB). The Committee found that
the EIB was in compliance regarding the re-
quest of information by the communicant, as
the requested information was provided, al-
beit with some delay. Also, no non-compliance
was found with regard to public participation
procedures, as the EIB has no legal authority
of its own to undertake its own EIA on the ter-
ritory of a State.

ACCC/C/2007/22 (France)

Party concerned: France

Filed by: NGOs L'Association de Défense et
de Protection du Littoral du Golfe de Fos-sur-
Mer, Le Collectif Citoyen Santé Environnement
de Port-Saint-Louis-du-Rhéne and Fédéra-
tion d'Action Régionale pour 'Environnement
(FARE Sud) (all France)

Findings date & UN reference number:

3 July 2009 (ECE/MP.PP/C.1/2009/4/Add.1)
Articles considered by the Committee:
3(1); 6(1)-(7); 7; 9(2); 9(4)-(5)

Cited at pages: 13, 60, 62, 64, 67, 82, 107

The case concerns the planning and permit-
ting procedure of a domestic waste disposal
plant at Fos-sur-Mer by the Communauté
Urbaine Marseille Provence Métropole. The
decision-making process was constituted of
different plans, prior resolutions and a per-
mitting decision. The communicants alleged
that public participation did not take place for
the prior resolutions that led to the permit-
ting decisions, and that the public participa-
tion procedure that took place for the permit
did not comply with the requirements of ad-
equate public notice, reasonable time frames
and early participation when all options are
open. Furthermore, they alleged that access to
justice was not adequate as no interim meas-
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ures were ordered by a court. The Committee
considered only the final permitting decision
to fall under the scope of article 6 and found
no non-compliance with either article 6 or ar-
ticle 9, paragraph 4 concerning this decision
and the following court ruling.

ACCC/C/2008/23

(United Kingdom)

Party concerned: United Kingdom

Filed by: individuals

Findings date & UN reference number:

24 September 2010 (ECE/MP.PP/C.1/2010/6/
Add.1)

Articles considered by the Committee:
3(8); 9(3)-(4)

Cited at pages: 32,103, 112, 116

The case concerns a costs order awarded
against the communicants upon the discharge
of an interim injunction they had earlier been
granted in respect of offensive odours em-
anating from the operator’'s waste compost-
ing site near their homes. Following the dis-
charge (cancellation) of an interim injunction
in respect of the offensive odours from waste
composting site, the communicants were or-
dered to pay the costs of the operator and
added parties (the Environment Agency and
Bath & North East Somerset Council) amount-
ing to approximately £25,000. The communi-
cants alleged that the United Kingdom failed
to ensure the availability of fair, equitable,
timely and not prohibitively expensive review
procedures as required by article 9, paragraph
4. In addition, the communicants alleged that
the demands for their costs to be paid forth-
with and not to await the outcome of the trial
amounted to non-compliance with article 3,
paragraph 8.

ACCC/C/2008/24 (Spain)

Party concerned: Spain

Filed by: NGO Asociacion para la Justicia Am-
biental, AJA (Spain)

Findings date & UN reference number:
December 2009 (ECE/MP.PP/C.1/2009/8/
Add.1)

Articles considered by the Committee:
4(1)(b); 4(2); 4(8); 6(1)(2); 6(3); 6(6); 6(8); 9(4)
Cited at pages: 38, 39, 44, 55, 65, 69, 70, 73,
89,109, 112

The case concerns a residential development
project in the city of Murcia, Spain. It raises
multiple issues under the Convention, includ-

ing fees for access to environmental informa-
tion, public participation opportunities and
access to justice requirements. In particular,
the communicant alleged that public partici-
pation was not provided for in the context of
the decision-making processes concerning
the land use planning for and the implemen-
tation of the urbanization project in a residen-
tial area. Regarding the access to justice, the
issues raised included availability of injunctive
relief, length of judicial procedure and related
costs.

ACCC/C/2008/27

(United Kingdom)

Party concerned: United Kingdom

Filed by: NGO Cultra Residents’ Association
(United Kingdom)

Findings date & UN reference number:

24 September 2010 (ECE/MP.PP/C.1/2010/6/
Add.2)

Articles considered by the Committee:
9(4); 3(8)

Cited at pages: 32,110, 111, 115

The case concerns the expansion of Belfast
City Airport operations (increase of the per-
mitted seats for sale allocation in a 12-month
period) through amendment of a so-called
Planning Agreement preceded by an examina-
tion in public. The communicant unsuccess-
fully sought to challenge respective decisions
and was to pay the full fees and outlay of the
Department of the Environment, totalling
£39,454.

ACCC/C/2008/30 (Moldova)

Party concerned: Moldova

Filed by: Eco-TIRAS International Environmen-
tal Association of River Keepers

Findings date & UN reference number:

25 September 2009 (ECE/MP.PP/C.1/2009/6/
Add.3)

Articles considered by the Committee:

2 (2)-(5); 3(1-(2); 4(N-(2), 4(4), 4(7); 9(1)
Cited at pages: 95

The case concerns compliance with obliga-
tions under the Convention in relation to ac-
cess to information on contracts for rent of
land of the State Forestry Fund in Moldova.
The communication alleged that the Republic
of Moldova failed to provide information on
contracts for rent of land of the State Forestry
Fund and adopted Regulation No. 187 that set
out a broad rule with regard to the confiden-
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tiality of the information received from the
rent holder. Non-compliance with regard to
access to information and access to justice
was found.

ACCC/C/2008/31(Germany)

Party concerned: Germany

Filed by: NGOs ClientEarth, Nature and Biodi-
versity Conservation Union (Naturschutzbund
Deutschland) (all Germany)

Findings date & UN reference number:

20 December 2013 (ECE/MP.PP/C.1/2014/8)
Articles considered by the Committee:
2(5); 3; 6; 9(2)-(4)

Cited at pages: 13, 93, 96, 98, 106

The case concerns the standing criteria in
German procedural law. The communicants
allege that German legislation established cri-
teria for standing narrower in scope than those
set out in article 9, paragraph 2, and did not
ensure that members of the public concerned
may challenge the procedural legality of any
decision subject to article 6. It was further al-
leged that, by failing to provide environmental
NGOs with the possibility to challenge acts
and omissions of private persons and public
authorities which contravene environmental
law, Germany failed to comply with articles
9, paragraph 3, in conjunction with article 9,
paragraph 4.

ACCC/C/2008/32

(European Union) Part | and Il

Party concerned: European Union

Filed by: NGO ClientEarth

Findings date & UN reference number:

Part 1:14 April 2011 (ECE/MP.PP/C.1/2011/4/Add.1)
/ Part II: 177 March 2017 (ECE/MP.PP/C.1/2017/7)
Articles considered by the Committee:
Part I: 2(2); 9(2)—(4) / Part II: 2(2); 3(1); 9(3)-(4)
Cited at pages: 13, 18,102, 103, 105, 106

The case concerns the standing criteria in EU
law and the application of the Plaumann test to
individuals and NGOs in environmental cases.
The communicant alleged a general failure by
EU legislation to comply with access to justice
in environmental matters, specifically regard-
ing the standing criterion for private individ-
uals and NGOs to challenge decisions before
the Court of Justice of the European Union
and the General Court. The findings on this
case were delivered in two parts. Part | of the
findings focused on the communicant’s main
allegation with regard to access to justice in

environmental matters. The Committee found
no non-compliance but several issues with re-
gard to standing in EU law. Part Il was delivered
nearly 6 years after part |, looking more closely
on the implementation of article 9, paragraph
3, through jurisprudence of EU courts and the
EU Aarhus Regulation, finally leading to the
finding of non-compliance.

ACCC/C/2008/33

(United Kingdom)

Party concerned: United Kingdom

Filed by: NGOs ClientEarth and the Marine
Conservation Society (both United Kingdom)
and a private individual

Findings date & UN reference number:

24 September 2010 (ECE/MP.PP/C.1/2010/6/
Add.3)

Articles considered by the Committee:
3(1); 9(2)-(5)

Cited at pages: 26, 103, 110, 113, 115, 116

The general allegations of non-compliance re-
lated to the lack of substantive review in pro-
cedures for judicial review, the prohibitively
expensive costs of judicial review proceed-
ings, the lack of rights of action against pri-
vate individuals for breaches of environmental
laws and the restrictive time limits for judicial
review. The allegation of non-compliance in
the specific case relates to the alleged fail-
ure of the Party concerned to provide access
to justice to challenge a Government licence
issued to the Port of Tyne that allows for the
disposal and protective capping of highly
contaminated port dredge materials at the
marine disposal site “Souter Point”.

The communication concerns four submis-
sions. These are (1) that in practice, courts in
England and Wales do not allow judicial review
regarding the substantive legality of decisions,
acts or omissions within the scope of the
Convention; (2) that access to justice is pro-
hibitively expensive, in particular with regard
to the costs awarded against losing claimants
and the requirement for claimants to under-
take to cover defendants’ losses to qualify for
injunctive relief; (3) the lack of rights of ac-
tion against private individuals for breaches
of environmental laws; and (4) the time limits
for bringing an application for judicial review,
which the communicants submit are uncer-
tain, unfair and overly restrictive. All submis-
sions are raised in general and submissions
(1), (2) and (4) are also raised in relation to the
Port of Tyne situation.



Case Law of ACCC 2004 -2025 » Case summaries

ACCC/C/2008/35 (Georgia)

Party concerned: Georgia

Filed by: Caucasus Environmental NGO Net-
work

Findings date & UN reference number: 18
June 2010 (ECE/MP.PP/C.1/2010/4/Add.1)
Articles considered by the Committee: 3(1);
6(1)(a)-(b)

Cited at pages: 124

The communication alleged that by failing to
inform the public concerned in a timely, ade-
quate and effective manner about possibilities
for public participation in decision-making on
issuing licences for long-term forest use, the
Party concerned was not in compliance with
article 6, paragraph 2. The communication fur-
ther alleged that by failing to provide for early
public participation in the issuance of special
licences for long-term forest use, the Party
concerned was not in compliance with article
6, paragraph 4. The Committee found that the
decision on issuing licences for long-term for-
est use did not fall under article 6, paragraph
1, and thus the following requirements on in-
forming the public and early public participa-
tion under article 6, paragraphs 2 and 4 were
not applicable to the case.

ACCC/C/2009/36 (Spain)

Party concerned: Spain

Filed by: NGO Plataforma Contra la Contam-
inacién del Almendralejo (Spain)

Findings date & UN reference number:

18 June 2010 (ECE/MP.PP/C.1/2010/4/Add.2)
Articles considered by the Committee:
3(8); 4(1)-(2); 6(3); 6(6)

Cited at pages: 32, 37, 39, 44, 70, 116, N7

The case focuses on activities of a local envi-
ronmental group which raised concerns over
operation of a local waste disposal facility, a
wine distillery and a project of an oil refin-
ery. The communicant alleged general failure
by Spain to comply with the Convention, as
well with particular provisions on access to
information and public participation (such
as requiring physical presence to examine
documentation located far away from place
of residence of communicant). This case also
raised the issue of persecution and harass-
ment of local activists by a mayor.

ACCC/C/2009/37 (Belarus)

Party concerned: Belarus

Filed by: confidential communicant
Findings date & UN reference number: 24
September 2010 (ECE/MP.PP//2011/11/Add.2)
Articles considered by the Committee: 4(5);
6; 6(2)—(3); 6(5)-(8)

Cited at pages: 37, 43, 48, 56, 58, 63, 65, 69,
7,74

The case concerns access to and public
participation with regard to the hydro power
plant project on the Neman River in Belarus.
The communication did not raise the issue of
general compliance of the respective national
legal framework with the provisions of the
Convention. The Committee, however, made
important observations concerning features
of the relevant national legal framework and
the environmental expertiza/OVOS system in
general.

ACCC/C/2009/38

(United Kingdom)

Party concerned: United Kingdom

Filed by: NGO Road Sense (Scotland)
Findings date & UN reference number: 25
February 2011 (ECE/MP.PP/C.1/2011/2/Add.10)
Articles considered by the Committee: 4(4)
Cited at pages: 43, 70

The case concerns the procedures adopted in
the promotion of the proposed construction
of a road by-pass around the Scottish city of
Aberdeen, known as the Aberdeen Western
Peripheral Route. While the communicant al-
leged non-compliance with several articles of
the Convention, the Committee did not sup-
port any allegation.

ACCC/C/2009/41 (Slovakia)

Party concerned: Slovakia

Filed by: (NGO) Global 2000/Friends of the
Earth Austria (hereinafter, “the communi-
cant”), in collaboration with Friends of the
Earth Europe (FoEE), Greenpeace Slovakia and
International, Za Matky Zem and VIA IURIS, and
with the legal support of Oekobuero
Findings date & UN reference number:

17 December 2010 (ECE/MP.PP/2011/11/Add.3)
Articles considered by the Committee:
6(4); 6(10)

Cited at pages: 12, 69, 76, 77,108, 124
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The case concerns the extension (construc-
tion of additional reactors) of Mochovce
Nuclear Power Plant in Slovakia. The main
issues raised relate to the public participa-
tion concerning the construction of two units
originally authorised in 1986 but the actual
construction suspended for 20 years, with
an additional permit issued in 2008 without
EIA to enable the construction of two units
to resume. EIA and public participation were
subsequently carried out before the operating
permit to be issued but after the construc-
tion had been completed. This case is factu-
ally related to a subsequent communication
(ACCC/C/2013/89).

ACCC/C/2009/43 (Armenia)

Party concerned: Armenia

Filed by: NGO Transparency International An-
ti-corruption Centre, in collaboration with the
associations Ecodar and Helsinki Citizens’ As-
sembly of Vanadzor

Findings date & UN reference number: 17 De-
cember 2010 (ECE/MP.PP/2011/11/Add.1)
Articles considered by the Committee: 2(5);
6(2); 6(4); 7 9(2)

Cited at pages: 22, 61,62, 82

The case concerns the issuance and renewal
of licences to a developer for the exploitation
of copper and molybdenum deposits in the
Lori region of Armenia. It raises several issues
related to environmental expertiza procedure,
peculiarities of public participation in a tiered
decision-making process affecting rural areas
and the clarity of national legislation regarding
public participation.

ACCC/C/2009/44 (Belarus)

Party concerned: Belarus

Filed by: European ECO Forum

Findings date & UN reference number: 28
June 2011 (ECE/MP.PP/C.1/2011/6/Add.1)
Articles considered by the Committee: 2(3);
3(1); 4(1); 8(1)(a), 6(2), 6(4), 6(6)—(7), 6(9); 9(1)
Cited at pages: 32, 39, 58, 59, 70, 72, 88

The case concerns a project to construct a
nuclear power plant in Belarus. Prior to the
submission of its communication, the com-
municant had sent the information contained
in the present communication in the form
of an amicus memorandum in the context
of communication ACCC/C/2009/37, con-
cerning compliance by Belarus in relation to
a hydro power project. The communication
alleges that Belarus failed to comply with the

Convention by not providing complete and
accurate information to citizens and NGOs
that had requested information relating to a
nuclear power plant as well as by (a) not prop-
erly informing the public about the decision
authorizing the construction of the nuclear
power plant, (b) not ensuring early public
participation, (c) not providing all information
relevant to the decision-making and (d) not
allowing NGOs and the public concerned to
submit their comments and views during the
organized hearings. It was further alleged that
Belarus did not take any steps to provide for
the public to participate in the adoption of
generally applicable rules on public partici-
pation in the field of nuclear energy and that
it put pressure on activists trying to promote
their views on nuclear energy issues in Belarus.
The Committee found non-compliance with
articles 4 and 6.

The case is connected to ACCC/S/2015/2
(Belarus), which concerned the same deci-
sion-making project on the nuclear power
plant, but with regards to the opportunities
for the Lithuanian public to participate in a
transboundary context.

ACCC/C/2010/45 and

ACCC/C/2011/60

(United Kingdom)

Party concerned: United Kingdom

Filed by: Kent Environment and Community
Network (United Kingdom), private individual
Findings date & UN reference number:

28 June 2013 (ECE/MP.PP/C.1/2011/6/Add.1)
Articles considered by the Committee:
6(1)(b); 6(4); 7; 9(2)

Cited at pages: 84, 95

The Committee joined the findings on the
case ACCC/C/2010/45 and ACCC/C/2011/60,
as it saw similarities in the allegations pre-
sented by the respective communicants.
The cases concern the situation where third
parties aggrieved about the environmental
impacts of a planning proposal have lim-
ited third party rights of appeal. Also, gen-
eral concerns of non-compliance with the
public participation requirements are raised.
The case ACCC/C/2010/45 concerns a pro-
posed construction of a superstore, submit-
ted to Shepway District Council. The case
ACCC/C/201/60 raises concerns on the dis-
cussion of planning applications at Westmin-
ster Council and Wandsworth, and Camden,
and the right of members of the public to
make oral submissions and the time they are
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granted to comment. The Committee found
no non-compliance in this case.

ACCC/C/2010/48 (Austria)

Party concerned: Austria

Filed by: Coordination Office of Austrian En-
vironmental Organizations (Okobiiro)
Findings date & UN reference number:

11 December 2011 (ECE/MP.PP/C.1/2012/4)
Articles considered by the Committee:

1;3; 4(7); 9(1)-(4)

Cited at pages: 13, 44, 99,104, 113

The communication alleges several general
failures of Austria to implement the Con-
vention, especially with regards to access
to information and access to justice. The
communication alleges a failure of Austrian
law to comply with the time limits in article
4, paragraph 2 and in conjunction with this,
non-compliance with article 9, paragraph 1.
The communication further alleges non-com-
pliance with article 9, paragraph 2, asserting
that members of the public concerned do not
have access to justice through the procedures
on environmental impact assessment and on
integrated pollution prevention and control
to challenge breaches of public participation
procedures under article 6. The communica-
tion focuses on alleged non-compliance by
the Party concerned with article 9, paragraph
3, asserting that members of the public do
not have access to justice regarding acts and
omissions from private persons and public
authorities in environmental matters, due to
the impairment of rights doctrine in Austrian
administrative law. The Committee found
non-compliance with article 4, paragraph 7,
as well as article 9, paragraphs 3 and 4.

ACCC/C/2010/50

(Czech Republic)

Party concerned: Czech Republic

Filed by: Environmental Law Service (Ekolo-
gisky pravni servis)

Findings date & UN reference number:

29 June 2012 (ECE/MP.PP/C.1/2012/11)
Articles considered by the Committee:
2(5); 6(1)(b); 6(3); 6(8); 9(2)-(4)

Cited at pages: 21, 22, 59, 66, 73, 99, 104

The communication alleged the restriction of
standing for individuals relating to land-use
and building permits (impairment of rights
doctrine), the limited rights to non-govern-
mental organizations to challenge the sub-

stantive and procedural legality of environ-
mental permits falling under article 6 of the
Convention; and that lack of review proce-
dures with respect to administrative omis-
sions regarding activities subject to article 6.
The communication also alleged that reme-
dies were ineffective in environmental matters
and that the Party concerned in general failed
to provide for a sufficiently clear, transparent
and consistent framework on access to jus-
tice. The Committee found non-compliance
with article 6, paragraph 3 and 8 as well as
with article 2, paragraph 5 in conjunction with
article 9, paragraph 2, and with article 9, par-
agraph 3.

ACCC/C/2010/51 (Romania)

Party concerned: Romania

Filed by: NGOs Greenpeace Central and East-
ern Europe (Greenpeace CEE), Romanian NGO
Centre for Legal Resources

Findings date & UN reference number:

28 March 2014 (ECE/MP.PP/C.1/2014/12)
Articles considered by the Committee:
2(3); 3(1)-(2); 3(9); 4(1)—(4); 4(6)-(7); 7, 9(4)
Cited at pages: 33, 38-42, 58, 85

The case concerns three decisions: the deci-
sion to build a new nuclear power plant; the
decision(s) regarding the location, technology,
and other matters for the proposed construc-
tion of the nuclear power plant; and the adop-
tion of the energy strategy. Non-compliance
was found with article 4, paragraphs 1,2, 4,7 as
well as with article 7, conjunction with article
6, paragraph 3.

ACCC/C/2010/53

(United Kingdom)

Party concerned: United Kingdom

Filed by: the Moray Feu Traffic Subcommittee
of Lord Moray'’s Feuars Committee

Findings date & UN reference number:

11 January 2011 (ECE/MP.PP/C.1/2013/3)
Articles considered by the Committee:
2(3); 4; 8

Cited at pages: 20, 89

The case concerns a new traffic scheme
through the residential area of the Moray Feu,
Edinburgh. Local residents tried to get access
to raw data from air monitoring stations and
expressed their concerns as to environmental
impacts of the new traffic scheme. The key
issues raised related to access to raw data
and peculiarities of the public participation
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procedures during the relevant decision-mak-
ing by the public, including local authorities in
Scotland.

ACCC/C/2010/54

(European Union)

Party concerned: European Union

Filed by: Mr. Pat Swords

Findings date & UN reference number:
29 June 2012 (ECE/MP.PP/C.1/2012/12)
Articles considered by the Committee:
3(1); 7

Cited at pages: 11,12, 81, 83, 85, 86

The case primarily concerns Renewable En-
ergy Feed-In Tariff | (REFIT I) programme in
Ireland — a programme supported by the EU
both by means of direct funding and by ap-
proving State aid. It also addresses the EU's
oversight function over implementation of Ire-
land’s national renewable energy action plan.
The main focus of the case is the EU obliga-
tions under the Convention and its respective
obligations to ensure that its Member States
comply with the Convention.

ACCC/C/2011/57 (Denmark)

Party concerned: Denmark

Filed by: (NGO) Dansk Ornitologisk Forening —
BirdLife Denmark (DOF) (Danish Ornithological
Society)

Findings date & UN reference number:

30 March 2012 (ECE/MP.PP/C.1//2012/7)
Articles considered by the Committee: 9(4)
Cited at pages: 15, 110, 114, 115

The case concerns the size of the fees im-
posed on NGOs to bring certain complaints to
the Danish Nature and Environmental Appeal
Board, an independent and impartial tribunal
set up to deal with public complaints regard-
ing administrative decisions concerning the
environment.

ACCC/C/2011/58 (Bulgaria)

Party concerned: Bulgaria

Filed by: (NGO) Balkani Wildlife Society
Findings date & UN reference number:

28 September 2012 (ECE/MP.PP/C.1/2013/4)
Articles considered by the Committee:
9(2)-(3)

Cited at pages: 58, 97,104, 107

The case concerns standing of NGOs in the
context of national legal framework on stra-
tegic environmental assessment and spatial
planning. It raised a number of issues related
to situations where SEA statement cannot be
challenged separately and strict standing cri-
teria applied to spatial planning decisions.

ACCC/C/2011/59 (Kazakhstan)

Party concerned: Kazakhstan

Filed by: The Kazakh public association “Na-
tional Analysis and Information Resource”
Findings date & UN reference number:

28 March 2013 (ECE/MP.PP/C.1/2013/9)
Articles considered by the Committee:
6(2); 6(8)-(7)

Cited at pages: 61,62, 69, 71

The case primarily concerns a type of environ-
mental impact assessment procedure used
in some countries: OVOS and environmental
expertiza. It raises a number of issues related
to timely and effective notification, providing
access to project information, as well ensuring
public participation in these procedures.

AcCcc/c/20m/61

(United Kingdom)

Party concerned: United Kingdom

Filed by: private individual

Findings date & UN reference number:
28 June 2013 (ECE/MP.PP/C.1/2011/6/Add.1)
Articles considered by the Committee:
2(2); 6(1)(a), 6(2); 8; 9(2)

Cited at pages: 18, 60

The Crossrail project, a major infrastruc-
ture initiative involving the construction of a
high-frequency railway line running east to
west through metropolitan London and con-
necting with the underground network, was
developed through the hybrid bill process.
Concerns were raised in a communication
alleging that the Crossrail Act 2008 had mis-
applied requirements for obtaining consent
in relation to conservation areas and listed
buildings, potentially limiting opportunities
for public participation as would have been
normally provided. This was claimed to place
the United Kingdom in non-compliance with
article 6, paragraph 7. No non-compliance was
found.
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ACCC/C/2011/62 (Armenia)

Party concerned: Armenia

Filed by: NGO Ecoera

Findings date & UN reference number:
28 June 2013 (ECE/MP.PP/C.1/2013/14)
Articles considered by the Committee:
2(5); 9(2)-(4)

Cited at pages: 95

The communication concerns the issuance
and renewal of licenses granted to a developer
for the exploitation of copper and molybde-
num deposits in the Lori region of Armenia. It
raises issues regarding the compliance of the
Party concerned with its obligations under the
Convention, specifically in relation to develop-
ments that followed the Committee’s earlier
findings on communication ACCC/C/2009/43.
The case examines whether the actions taken
by the Party align with the requirements es-
tablished in the Convention and the Commit-
tee’s previous recommendations.

ACCC/C/2011/63 (Austria)

Party concerned: Austria

Filed by: NGO Vier Pfoten-Stiftung fur Tier-
schutz gemeinnutzige Privatstiftung

Findings date & UN reference number:

27 September 2013 (ECE/MP.PP/C.1/2014/3)
Articles considered by the Committee:
2(3); 9(3)-(4)

Cited at pages: 102,103, 107

A communication was submitted to the Com-
pliance Committee alleging that the Party
concerned failed to provide access to justice
for members of the public in administrative
penal and judicial criminal proceedings re-
lated to violations of national environmental
law. The communication claimed that this fail-
ure constituted non-compliance with article
9, paragraphs 3 and 4. Following its review, the
Committee found that the Party concerned
was indeed not in compliance with article 9,
paragraph 3, in conjunction with paragraph 4.

ACCC/C/2012/66 (Croatia)

Party concerned: Croatia

Filed by: NGO Association for Nature, Environ-
ment and Sustainable Development (Sunce)
Findings date & UN reference number:

27 September 2013 (ECE/MP.PP/C.1/2014/4)
Articles considered by the Committee:
3(1); 6(3)-6(4), 6(8); 7

Cited at pages: 83

The case concerned obligations under the
Convention concerning public participation
with regard to plans and programmes. The
communication alleged that the Party con-
cerned failed to comply with article 7 because
of the adoption of waste management plans
at the county and city level without inspection
control and public participation. Specifically,
the communication alleges that the Party
concerned failed to comply with article 7 be-
cause of the adoption of waste management
plans at the county and city level without in-
spection control and public participation, as
required under the Croatian Environmental
Protection Act and further regulated by spe-
cial laws. Non-compliance with articles 7 and
3, paragraph 1, was found.

ACCC/C/2012/68

(European Union and

United Kingdom)

Party concerned: European Union and United
Kingdom

Filed by: Ms. Christine Metcalfe on behalf of
the Avich and Kilchrenan Community Council
Findings date & UN reference number: 24
September 2013 (ECE/MP.PP/C.1/2014/5)
Articles considered by the Committee: 2(4);
5(1); 6; 6(2); 7

Cited at pages: 21, 49, 56, 63, 81

The case concerns the permitting process for
a wind farm and the preceding national renew-
able energy planning in the United Kingdom, in
particular the obligation of parties to possess
information when executing its functions. The
case is also interesting for its procedural as-
pect: the communicant was a “community
council” in Scotland: a body with statutory
duties in terms of licensing and planning, but
no regulatory decision-making functions.

ACCC/C/2012/69 (Romania)

Party concerned: Romania

Filed by: (NGOs) Greenpeace CEE Romania,
the Center for Legal Resources (Centrul de
Resurse Juridice) and the Justice and Envi-
ronment

Findings date & UN reference number:

26 June 2015 (ECE/MP.PP/C.1/2015/10)
Articles considered by the Committee:
2(3); 4(1); 4(8); 6(3); 6(7); 9(1)—(4)

Cited at pages: 13, 20, 37, 38, 42, 43, 44, 66,
70,113,114
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The case concerns various aspects of the EIA
carried out for the Rosia Montana mining pro-
ject in Romania, including lack of access to ar-
chaeological and other information related to
decision-making, lack of public participation in
archaeological procedure, as well as long judi-
cial procedures in access to information cases.

ACCC/C/2012/70

(Czech Republic)

Party concerned: Czech Republic

Filed by: (NGO) Environmental Law Service
(Ekologisky pravni servis)

Findings date & UN reference number:

20 December 2013 (ECE/MP.PP/C.1/2014/9)
Articles considered by the Committee:
6(3)-(4); 6(8); 7

Cited at pages: 82, 83, 85, 86

The case concerns public participation in
preparation of the application of Czech Re-
public to the European Commission for free
allocation of allowances, including its national
investment plan, under the European Union
(EU) Emissions Trading System.

ACCC/C/2012/71(Czech Republic)

Party concerned: Czech Republic

Filed by: Ms. Brigitte Artmann

Findings date & UN reference number:

13 September 2016 (ECE/MP.PP/C.1/2017/3)
Articles considered by the Committee:
2(5); 3(9); 6; 6(1)-6(4)

Cited at pages: 22, 33, 56, 59, 61, 63, 64-66,
70,72

The case main issue relates to ensuring pub-
lic participation in a foreign country due to
likely transboundary impacts of a project. The
project in question was construction of addi-
tional reactors at Temelin nuclear power plant
in Czechia while it was the German public who,
as alleged by the communicant, did not have
an equal and effective opportunity to partici-
pate. The project was subject to transbound-
ary EIA as required by relevant EU law and the
UNECE Espoo Convention.

ACCC/C/2012/76 (Bulgaria)

Party concerned: Bulgaria

Filed by: (NGO) Balkani Wildlife Society
Findings date & UN reference number:
9 October 2015 (ECE/MP.PP/C.1/2016/3)

Articles considered by the Committee:
6; 9(2); 9(4)
Cited at pages: 15, 57, 99,109, 110

The case primarily concerns implementation
of article 9, paragraph 4, in Bulgaria, particu-
larly the application of Convention’s require-
ments regarding injunctive relief to judicial
review of environmental permits issued un-
der three European Union directives: the EIA
Directive, the SEA Directive, and the Habitats
Directive.

ACCC/C/2012/77

(United Kingdom)

Party concerned: United Kingdom

Filed by: NGO Greenpeace

Findings date & UN reference number:

2 July 2014 (ECE/MP.PP/C.1/2015/3)

Articles considered by the Committee: 9(4)
Cited at pages: 15

Greenpeace Limited submitted a communi-
cation alleging that the Party concerned failed
to comply with article 9, paragraph 4 and par-
agraph 5, due to the high costs imposed when
applications for judicial review in environ-
mental cases are refused. The case involved
Greenpeace’s challenge to the designation of
the Nuclear National Policy Statement in the
United Kingdom, where its application for ju-
dicial review was denied and it was ordered
to pay substantial costs. Despite a partial re-
duction, the Committee found that the Party
concerned was not in compliance with article
9, paragraph 4.

ACCC/C/2013/81(Sweden)

Party concerned: Sweden

Filed by: private individual

Findings date & UN reference number:
18 November 2016 (ECE/MP.PP/C.1/2017/4)
Articles considered by the Committee:
4; 5;6(1)(a); 6(1)(b); 7; 8; 9(2)-(4)

Cited at pages: 106, 107, 110

The communication alleged that the Party
concerned failed to comply with articles 4, 5,
6, 7, 8 and 9 both in relation to the permit-
ting process for the issuance of permits for
two wind turbines near the town of Strangnas,
Sweden, and in general. The communication
alleged that the Convention’s provisions are
consistently overridden with respect to build-
ing permits for wind turbines. No non-compli-
ance was found.
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ACCC/C/2013/85 and

ACCC/C/2013/86

(United Kingdom)

Party concerned: United Kingdom

Filed by: NGO Environmental Law Foundation;
member of the public

Findings date & UN reference number:

17 June 2015 (ECE/MP.PP/C.1/2016/10)
Articles considered by the Committee:
2(3); 9(3)-(4)

Cited at pages: 100-102

The cases concern the section 46 of the Le-
gal Aid, Sentencing and the Punishment of
Offenders Act 2012 in the United Kingdom.
The communications allege that this provi-
sion would result in prohibitively expensive
costs in private nuisance proceedings and
would increase financial and other barriers
to access to justice in breach of article 9,
paragraphs 3, 4 and 5. Non-compliance with
article 9, paragraph 4 was found. The cases
ACCC/C/2013/85 and ACCC/C/2013/86 were
considered jointly by the Committee.

ACCC/C/2013/88 (Kazakhstan)

Party concerned: Kazakhstan

Filed by: 12 members of the public, 5 of them
members of the Ecological Society “Green
Salvation”

Findings date & UN reference number:

19 June 2017 (ECE/MP.PP/C.1/2017/12)
Articles considered by the Committee:
2(3); 6(2)-(4); 6(7)—(8); 7

Cited at pages: 65, 72, 82-84

The communicants alleged that the Party con-
cerned failed to ensure public participation in
the decision-making in relation to the con-
struction of a ski resort in the Kok Zhailau area
of the lle-Alatau National Park, and concerning
plans, programmes and policies relating to the
environment in accordance with article 6 and
7. Non-compliance was found with article 6,
paragraphs 2, 3, 4, 8, and with article 7.

ACCC/C/2013/89 (Slovakia)

Party concerned: Slovakia

Filed by: (NGOs) Greenpeace Slovakia, Via
luris and GLOBAL 2000/Friends of the Earth
Austria

Findings date & UN reference number:

19 June 2017 (ECE/MP.PP/C.1/2017/13)

Articles considered by the Committee:
2(3); 4(1); 4(4); 6(2); 6(6); 9(4)
Cited at pages: 20, 38, 42, 43, 64, 110

The case concerns access to information dur-
ing public participation in the course of de-
cision-making on the extension to reactors 3
and 4 of the Mochovce nuclear power plant,
as well as related access to justice issues. This
case is factually related to communication

ACCC/C/2013/90

(United Kingdom)

Party concerned: United Kingdom

Filed by: (NGO) River Faughan Anglers Ltd.
Findings date & UN reference number:
26 July 2021 (ECE/MP.PP/C.1/2021/14)
Articles considered by the Committee:
3(2); 6; 6(1)(b); 6(4); 9(2); 9(4)

Cited at pages: 27, 57, 59, 68, 96, 97, 111, 115

The case concerns concrete production plant
and associated settlement lagoons at a site
adjacent to the River Faughan Special Area of
Conservation. The core issues raised relate
to a procedure for legalizing activities (a pro-
ject after it was completed without a permit)
without ensuring public participation. It also
addresses the review standards under article
9, paragraph 2, particularly in reviewing EIA
screening decisions.

ACCC/C/2013/91

(United Kingdom)

Party concerned: United Kingdom

Filed by: Ms. Sylvia Kotting-Uhl (German cit-
izen)

Findings date & UN reference number:

19 June 2017 (ECE/MP.PP/C.1/2017/14)
Articles considered by the Committee:
2(5); 6;6(2)

Cited at pages: 22, 23, 56, 60, 61, 63

The case concerns opportunities that German
public had (or should have been offered) to
participate in decision-making procedure
concerning the proposed construction of two
third-generation nuclear reactors at Hinkley
Point, known as Hinkley Point C.
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ACCC/C/2013/92 (Germany)

Party concerned: Germany

Filed by: Ms. Brigitte Artmann

Findings date & UN reference number:
18 June 2017 (ECE/MP.PP/C.1/2017/15)
Articles considered by the Committee:
3(2); 6

Cited at pages: 15, 28-30, 56

The case concerns opportunities that German
public had to participate in a transboundary
EIA procedure concerning the proposed con-
struction of two third generation nuclear reac-
tors at Hinkley Point C. The core issue raised
is what obligations an affected country bears
to ensure public participation over a project
developed in the country of origin (Germany
and United Kingdom respectively in this case).
See also case C/91.

ACCC/C/2013/93 (Norway)

Party concerned: Norway

Filed by: Mr. Ole Kristian Fauchald
Findings date & UN reference number:
19 June 2017 (ECE/MP.PP/C.1/2017/16)
Articles considered by the Committee:
4; 4(3)(c); 4(7); 9(1); 9(4)

Cited at pages: 37, 40, 44, 94, 113

The case concerns access to a legal analysis,
an underlying environmental information used
by the government to prepare Nature Diver-
sity Act. It raises a number of important issues
related to access to information requests:
what is considered an “internal communica-
tion”, role and length of the procedures under
Parliamentary Ombudsman to challenge the
denial for access to environmental informa-
tion.

ACCC/C/2013/98 (Lithuania)

Party concerned: Lithuania

Filed by: Association Rudamina Community
Findings date & UN reference number: 7
June 2021 (ECE/MP.PP/C.1/2021/15)

Articles considered by the Committee: 3(8);
6(1)(a); 6(2)-(9); 9(4)

Cited at pages: 32,62, 63,65,67,71,74,76,112

The Association Rudamina Community sub-
mitted a communication to the Compliance
Committee alleging non-compliance by Lithu-
ania with articles 6, 7 and 9 regarding the con-
struction of an overhead power line between
Alytus, Lithuania, and Elk, Poland. Non-com-
pliance was found with article 3, paragraph 8,

and article 6, paragraphs 2 (d) (ii), 7, 8 and 9.

ACCC/C/2014/99 (Spain)

Party concerned: Spain

Filed by: Fons de Defensa Ambiental (NGO)
Findings date & UN reference number:

19 June 2017 (ECE/MP.PP/C.1/2017/17)

Articles considered by the Committee: 6(1)(a);
6(1)(b); 6(2)-(10); 9(2); 9(4)

Cited at pages: 60, 75, 76

The non-governmental organization (NGO)
Fons de Defensa Ambiental submitted a
communication alleging the failure of Spain
to comply with its obligations under article
6, paragraphs 2, 3, 4, 8 and 9, and article 9,
paragraph 2. Specifically, the communication
alleges that the public was not given the op-
portunity for early and effective participation
regarding the award of an environmental per-
mit to a private company insofar as the notice
for the permitting procedure referred to the
authorization of an activity that was different
from the one actually authorized. Moreover,
some information related to the permit and
administrative file was made available to the
public only after the environmental permit
was issued. In addition, the communication
alleges that there was a breach of access to
justice.

ACCC/C/2014/100

(United Kingdom)

Party concerned: United Kingdom

Filed by: High Speed 2 Action Alliance Limited
(NGO)

Findings date & UN reference number:

12 March 2019 (ECE/MP.PP/C.1/2019/6)
Articles considered by the Committee:
6(2)-(4); 6(6); 6(8); 7

Cited at pages: 67, 70, 82, 84

High Speed 2 Action Alliance Limited, a
non-governmental organization, the London
Borough of Hillingdon, and a member of the
public (the communicants) submitted a com-
munication alleging a failure by the United
Kingdom of Great Britain and Northern Ireland
to comply with its obligations under article 7
generally, and article 7 in conjunction with ar-
ticle 6, paragraph 3 and paragraph 4. Specifi-
cally, the communicants allege that the Party
concerned has failed to comply with article 7
by failing to ensure public participation in re-
lation to the decisions issued by the Secretary
of State for Transport in 2012 in the Command
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Paper “High Speed Rail: Investing in Britain's
Future — Decisions and Next Steps”, which
sets out the strategy of the Party concerned
for the promotion, construction and operation
of a new “Y"-shaped high-speed railway from
London to the West Midlands, Manchester and
Leeds known as High Speed 2.

ACCC/C/2014/101

(European Union)

Party concerned: European Union

Filed by: High Speed 2 Action Alliance Limited
(NGO)

Findings date & UN reference number:

18 June 2017 (ECE/MP.PP/C.1/2017/18)
Articles considered by the Committee: 3(1);
7,17;19(4); 19(5)

Cited at pages: 26, 81

HS2 Action Alliance Limited, a non-govern-
mental organization, the London Borough of
Hillingdon and a member of the public (the
communicants) submitted a communication
alleging the failure of the European Union to
comply with its obligations under article 7.
Specifically, the communicants alleged that
the Party concerned failed to comply with
article 7 and article 3, paragraph 1, by failing
to establish a “proper regulatory framework”
for public participation in the preparation of
plans or programmes relating to the environ-
ment. The communication relates to events
which are also before the Committee in the
context of communication ACCC/C/2014/100
concerning compliance by the United King-
dom of Great Britain and Northern Ireland with
the Convention.

ACCC/C/2014/102 (Belarus)

Party concerned: Belarus

Filed by: NGO Ecohome

Findings date & UN reference number:

18 June 2017 (ECE/MP.PP/C.1/2017/19)
Articles considered by the Committee: 3(8)
Cited at pages: 30-33

This is a landmark case in Compliance Com-
mittee case law on article 3, paragraph 8
(harassment, penalization and persecution of
activists). The case concerns activists, which
were opposing the planned Ostrovets nuclear
power plant in Belarus and were subject to
harassment and persecution by the Govern-
ment, including unlawful detentions, arrests,
bans on entering the country, searches and
seizures of information materials. The findings

in this case established a four criteria test for
harassment cases (see relevant citations un-
der article 3, paragraph 8, in this publication.

ACCC/C/2014/104 (Netherlands)

Party concerned: Netherlands

Filed by: NGO Stichting Greenpeace Nether-
lands

Findings date & UN reference number:

4 October 2018 (ECE/MP.PP/C.1/2019/3)
Articles considered by the Committee:
6(4); 6(10); Annex |

Cited at pages: 67,77, 78

This case concerns alleged failure by the
Netherlands to comply with its obligations un-
der article 6 in relation to the design lifetime
extension of Borssele Nuclear Power Plant. The
substance matter of the case was also subject
to consideration by Implementation Commit-
tee under the Convention on Environmental
Impact Assessment in a Transboundary Con-
text (Espoo Convention). After the findings
were adopted, the party concerned agreed
to direct recommendations to be issued by
Compliance Committee.

ACCC/C/2014/105 (Hungary)

Party concerned: Hungary

Filed by: NGOs Hungarian Greenpeace As-
sociation, Energiaklub Climate Policy Institute
and Applied Communications (Energiaklub)
Findings date & UN reference number:

26 July 2021 (ECE/MP.PP/C.1/2021/16)
Articles considered by the Committee:
2(2); (2(3); 4(3); 5(7); 7, 9(4)

Cited at pages: 18, 20, 40, 51, 82, 83, 86, 108

This case concerns access to information and
public participation in developing energy pol-
icy in Hungary, which included plans for con-
struction of additional units (reactors) at Paks
nuclear power plant.

ACCC/C/2013/106

(Czech Republic)

Party concerned: Czech Republic

Filed by: NGO "V havarijni z6n jaderné elek-
trarny Temelin”

Findings date & UN reference number:

1 November 2019 (ECE/MP.PP/C.1/2020/3)
Articles considered by the Committee:
6(8); 9(2); 9(4)
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Cited at pages: 73, 98, 110, 114

This case concerns public participation in
decision-making related to construction of a
spent nuclear fuel storage facility and sub-
sequent attempts to challenge the decision
(planning permit) in domestic courts. The
cases raised a number of issues concerning
standing criteria, length of court procedures,
injunctive relief in administrative cases. An
Austrian NGO Oekobuero participated in this
case as observer.

ACCC/C/2013/107 (Ireland)

Party concerned: Ireland

Filed by: Mr. Kieran Cummins

Findings date & UN reference number:
19 August 2019 (ECE/MP.PP/C.1/2019/9)
Articles considered by the Committee:
6(10); Annex |

Cited at pages: 77,78,124

This case concerns public participation in a
decision-making procedure to extend the du-
ration of a quarry, involving several decisions
over a long period of time. NGO the Environ-
mental Pillar participated as observer in the
case. The case is also interesting with regard
to admissibility considerations (not covered
in this publication).

ACCC/C/2014/111 (Belgium)

Party concerned: Belgium

Filed by: Ardennes liégeoises ASBL, Terre wal-
lonne ASBL (NGOs)

Findings date & UN reference number:

18 June 2017 (ECE/MP.PP/C.1/2017/20)
Articles considered by the Committee:
9(2)-(4)

Cited at pages: 115, 116

Two non-profit associations, Ardennes
liegeoises ASBL and Terre wallonne ASBL (the
communicants), submitted a communication
alleging that the Party concerned failed to
ensure that access to judicial procedures to
challenge an act or omission by a private per-
son that contravened provisions of national
law relating to the environment under article 9,
paragraph 3, was not prohibitively expensive
as required by article 9, paragraph 4.

ACCC/C/2014/112 (Ireland)

Party concerned: Ireland

Filed by: 7 NGOs

Findings date & UN reference number:

25 July 2021 (ECE/MP.PP/C.1/2021/17)
Articles considered by the Committee:
2(3)(b); 4; 5(2), 5(7); 6(8)-(9); 7; 9(1), 9 (3)-(5)
Cited at pages: 12,19, 50, 73, 74, 94, 114

The communicants alleged systemic breaches
of the above provisions by the Party con-
cerned in its implementation of the European
Union renewable energy programme in the
Party concerned through the Irish national re-
newable energy action plan such as refusing
to provide access to information in the envi-
ronmental benefits of the national renewable
energy action plan.

ACCC/C/2014/118 (Ukraine)

Party concerned: Ukraine

Filed by: Environment-People-Law (NGO)
Findings date & UN reference number:

24 July 2021 (ECE/MP.PP/C.1/2021/18)
Articles considered by the Committee:
2(3); 2(5); 4(1); 4(3)-(4); 6(1)(a); 6(4); 6(10);
9(2); 9(4)

Cited at pages: 21, 39, 44, 68,108, 111

The case concerns the production-sharing
agreements (PSAs) and mineral extraction
permits for the Yuzivska and Oleska oil fields in
Ukraine. The communicant, the NGO Environ-
ment-People-Law, alleges non-compliance
with the Convention with regards to access
to information, public participation and ac-
cess to justice.

ACCC/C/2014/119 (Poland)

Party concerned: Poland

Filed by: Fundacja Frank Bold (Frank Bold
Foundation)

Findings date & UN reference number:

15 June 2022 (ECE/MP.PP/C.1/2022/10)
Articles considered by the Committee:
6(3)-(4); 6(8); 7; 9(3)

Cited at pages: 74, 83

The communicant alleges the failure of Poland
to implement article 7 in conjunction with ar-
ticle 6, paragraphs 3, 4 and 8, regarding the
decision-making on an amendment to the
spatial development plan for the Lubuskie
Voivodeship (Province), as well as article 9,
paragraph 3, with regard to the possibility for
members of the public to access administra-
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tive or judicial review procedures to challenge
acts by public authorities.

ACCC/C/2014/120 (Slovakia)

Party concerned: Slovakia

Filed by: NGO VIA IURIS

Findings date & UN reference number:
24 July 2021 (ECE/MP.PP/C.1/2021/19)
Articles considered by the Committee:
2(2); 3(1); 8; 9(3)

Cited at pages: 19, 27, 88, 89, 100

The communicant alleged a failure by Slo-
vakia to comply with its obligations under
articles 8 and 9, paragraph 3, in relation to
legislation concerning forestry. More specifi-
cally, the communicant alleges that the Party
concerned failed to provide public partici-
pation to the extent required by article 8 in
the preparation of an amendment to forestry
legislation in 2013 and access to justice to en-
force rules governing public participation in
the preparation of such legislation.

ACCC/C/2014/121

(European Union)

Party concerned: European Union

Filed by: NGO “International Institute for Law
and the Environment”

Findings date & UN reference number:

30 March 2020 (ECE/MP.PP/C.1/2020/8)
Articles considered by the Committee: 6(10)
Cited at pages: 58, 77-79

This case concerns European Union's Indus-
trial Emissions Directive and its requirements
for public participation in decision-making in
light of article 6, paragraph 1(a) and paragraph
10, in some cases where an integrated permit
issued under the Directive is reconsidered or
updated (e.g., due to the publication of new
BAT conclusions). It also addressed the issue
of EU’'s scope of obligations under the Con-
vention in the context of updating the permits
under Industrial Emissions Directive.

ACCC/C/2014/122 (Spain)

Party concerned: Spain

Filed by: NGO “International Institute for Law
and the Environment”

Findings date & UN reference number:

17 December 2020 (ECE/MP.PP/C.1/2021/7)
Articles considered by the Committee: 6(10)

Cited at pages: 77,79

This case concerns Spain'’s lack of implemen-
tation of requirements for public participation
in decision-making in light of article 6, para-
graphs 2 and 10, in cases where an integrated
permit issued under the Industrial Emissions
Directive was reconsidered or updated under
transitional provisions of national legislation.
It is related to cases C/104 (Netherlands) and
C/121 (European Union).

ACCC/C/2014/123

(European Union)

Party concerned: European Union

Filed by: NGO “Justice and Environment”
Findings date & UN reference number:
24 May 2017 (ECE/MP.PP/C.1/2017/21)
Articles considered by the Committee: 9
Cited at pages: 12, 93

This case concerns the alleged failure of the
European Union to fully transpose article 9
into European Union law. One of the core is-
sues addressed was the extent of obligations
of the EU under the Convention and whether
EU is under obligation to adopt an access to
justice directive. The United Kingdom partici-
pated in the case as observer.

ACCC/C/2014/124 (Netherlands)

Party concerned: Netherlands

Filed by: NGO “Stichting Greenpeace Neth-
erlands”

Findings date & UN reference number:

26 July 2021 (ECE/MP.PP/C.1/2021/201)
Articles considered by the Committee:
2(3); 4(1); 4(3)

Cited at pages: 19, 21, 39-41

This case concerns access to various docu-
ments, claimed to be internal communications
and/or in the course of completion as reason
for refusal to provide them. The subject matter
of information requests related to authoriz-
ing two power plants with impact on NATURA
2000 site on the basis of overriding public
interest.
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ACCC/C/2015/128

(European Union)

Party concerned: European Union

Filed by: NGOs GLOBAL 2000 and OE-
KOBUERO - Alliance of the Austrian Environ-
mental Movement

Findings date & UN reference number:

17 March 2021 (ECE/MP.PP/C.1/2021/21)
Articles considered by the Committee:
2(2); 9(3)-(4)

Cited at pages: 12,18, 100, 105, 107

This case concerns failure of the European
Union to comply with article 9, paragraphs 3
and 4, concerning access to justice regard-
ing the European Commission decision to
approve state aid for the nuclear power plant
project, Hinkley Point C. This is a landmark
case regarding applicability of the Conven-
tion's provisions to the EU state aid decisions,
particularly challenging such decisions under
EU law. The United Kingdom, as well as NGO
ClientEarth participated as observers in the
case.

ACCC/C/2015/130 (Italy)

Party concerned: Italy

Filed by: WWF lItalia

Findings date & UN reference number:
6 July 2021 (ECE/MP.PP/C.1/2021/22)
Articles considered by the Committee:
3(1); 9(2)-(5)

Cited at pages: 27, 112, 115-117

The communicant alleged a failure of Italy to
comply with its obligations under article 3,
paragraph 1, and article 9, paragraphs 4 and 5
with respect to the cost of access to justice.
The communicant claims that the costs of
access to justice in environmental matters in
the Party concerned are prohibitively expen-
sive within the meaning of article 9, paragraph
4, by reason of: (a) the court filing fee; and
(b) the costs awarded against unsuccessful
claimants.

ACCC/C/2015/131

(United Kingdom)

Party concerned: United Kingdom

Filed by: a private individual

Findings date & UN reference number:
26 July 2021 (ECE/MP.PP/C.1/2021/23)
Articles considered by the Committee:
3(2); 3(8); 5(1); 5(3); 6(1)(b); 9(2); 9(4)

Cited at pages: 13, 28-30, 49, 50, 59, 108, 11,
N2, 14

The communicant alleges non-compliance
by the United Kingdom with the considered
articles of the Convention in connection with
the redevelopment of a former hospital site.
The case concerns the obligation to make rel-
evant planning documentation available under
article 5, public participation for EIA screening
decisions, as well as access to justice.

ACCC/C/2015/134 (Belgium)

Party concerned: Belgium

Filed by: NGO Avala ASBL and private indi-
vidual

Findings date & UN reference number:

26 July 2021 (ECE/MP.PP/C.1/2021/24)
Articles considered by the Committee:
2(2); 2(3); 4(1)—(2); 4(7); 9(1); 9(4)

Cited at pages: 94, 95, 114, 117

The case concerns three requests for envi-
ronmental information. The following infor-
mation was requested: copy of the combined
planning and environmental consent for the
municipal swimming pool in Stavelot; various
permits and plans associated with the appli-
cation for the “L'Eau Rouge” campsite in the
Municipality of Stavelot; the Municipality of
Stavelot’s intentions concerning the access
ramps at the Francorchamps motor-racing
circuit after the end of the temporary oc-
cupation licence. The requests were not an-
swered by the administration and brought to
the established review mechanism “CRAIE”
(Appeal Commission for the Right of Access
to Environmental Information) which decided
on the different requests after 51, 56 and 66
days respectively. The communicants alleged
a failure of Belgium to comply with articles 1,
3, 4, paragraphs 1 and 2, and article 9, para-
graphs 1, 3 and 4, in connection with access
to environmental information.

ACCC/C/2015/135 (France)

Party concerned: France

Filed by: a private individual

Findings date & UN reference number: 10
March 2020 (ECE/MP.PP/C.1/2020/9)
Articles considered by the Committee: 6(1)
(a)-(b); 9(2)-(3)

Cited at pages: 106, 124

The communicant alleges a failure by France
to comply with its obligations under article 9,
paragraph 2. More specifically, the commu-
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nicant alleges that a decision by the Conseil
d’Etat to dismiss, for lack of standing, his peti-
tion against a ministerial order authorizing the
destruction of animal pests violated article 9,
paragraph 2.

ACCC/C/2016/138 (Armenia)

Party concerned: Armenia

Filed by: NGO “Ecological Right”

Findings date & UN reference number:

24 July 2021 (ECE/MP.PP/C.1/2021/26)
Articles considered by the Committee: 9(2)
Cited at pages: 97

This case concerns alleged failure by Armenia
to ensure access to justice for environmental
NGOs with respect to the environmental im-
pact assessments for the Amulsar open-pit
mine, primarily denial of standing to the com-
municant and others to challenge the licences
and expertiza conclusions related to exten-
sions of the Amulsar open-pit mine.

ACCC/C/2016/137 (Germany)

Party concerned: Germany

Filed by: WWF Germany

Findings date & UN reference number:
23 July 2021 (ECE/MP.PP/C.1/2021/25)
Articles considered by the Committee:
2(5); 3; 9(2)-(3)

Cited at pages: 98

The case addresses the criteria for standing
of environmental non-governmental organiza-
tions to have access to justice in environmen-
tal matters. The Committee found that the cri-
teria for recognition established in the German
Environmental Appeals Act are unreasonably
exclusionary, not consistent with the objective
of giving the public concerned wide access to
justice and overly burdensome. Specifically,
the Committee determined that a criterion
that precludes all organisations lacking open
membership with full voting rights for mem-
bers from accessing review procedures fails
to comply with articles 9, paragraph 2, and
article 2, paragraph 5.

ACCC/C/2016/141 (Ireland)

Party concerned: Ireland

Filed by: NGO “Right to Know”

Findings date & UN reference number:

9 November 2020 (ECE/MP.PP/C.1/2021/8)

Articles considered by the Committee:
4(1); 9(1); 9(4)
Cited at pages: 38, 94,108, 114

This case concerns alleged systemic failure
by Ireland to ensure timely access to environ-
mental information and denials on the basis of
so called ““threshold jurisdictional Issues”, as
well as to ensure access to expeditious and
timely review procedures. It is substantiated
by statistical information on requests for in-
formation, use of review procedures and their
outcomes. NGO Environmental Pillar partici-
pated as an observer in the case.

ACCC/C/2016/142

(United Kingdom)

Party concerned: United Kingdom

Filed by: Mr. John Hemming

Findings date & UN reference number:
25 July 2021 (ECE/MP.PP/C.1/2021/27)
Articles considered by the Committee:
9(4)-(5)

Cited at pages: 113,117

This case concerns barriers in access to jus-
tice in the United Kingdom of Great Britain and
Northern Ireland relating to a public author-
ity’s alleged failure to clear up litter, mostly
addressing the fairness and costs of review
procedures. The case is closely related to
communications C/77, C/85 and C/86.

ACCC/C/2016/143 (Czechia)

Party concerned: Czech Republic

Filed by: NGOs OEKOBUERO - Alliance of the
Austrian Environmental Movement, GLOBAL
2000 (Friends of the Earth Austria), Czech
civic associations Jiho¢eské matky, z. s. and
Calla, and the Aarhus Konvention Initiative, a
German civil society movement

Findings date & UN reference number:

26 July 2021 (ECE/MP.PP/C.1/2021/28)
Articles considered by the Committee:
6(10); 9(2)

Cited at pages: 78, 96, 99

This case concerns lack of public participa-
tion and access to justice in relation to the
extension of the lifetime of nuclear reactors of
Dukovany nuclear power plant for an indefinite
period of time. It also addressed the issue of
period safety reviews of nuclear reactors in
the context of article 6, paragraph 10.

143



144

ACCC/C/2016/144 (Bulgaria)

Party concerned: Bulgaria

Filed by: NGO Civil Control — Animal Protection
Findings date & UN reference number:

26 July 2021 (ECE/MP.PP/C.1/2021/29)
Articles considered by the Committee:
7;9(3)-(4)

Cited at pages: 84-86, 108

This case concerns failure to comply with
article 7 in conjunction with articles 6, para-
graphs 3 and 8, and article 9, paragraphs 2—4,
by failing to provide adequate public partici-
pation in the decision-making on a proposed
amendment to the General Spatial Plan of
Plovdiv and by failing to provide access to
justice to challenge either the amendment of
the GSP or an authority’s omission to overrule
the amendment.

ACCC/C/2017/147

(Republic of Moldova)

Party concerned: Republic of Moldova
Filed by: Eco-TIRAS (NGO)

Findings date & UN reference number:
25 July 2021 (ECE/MP.PP/C.1/2021/30)
Articles considered by the Committee:
3(1)-(2); 4(8); 5(2)(b)(ii)

Cited at pages: 26, 44, 45

The environmental non-governmental organ-
ization “Eco-TIRAS” International Association
of River Keepers submitted a communication
alleging the failure of the Republic of Moldova
to comply with its obligations under the Con-
vention with respect to access to information
regarding hydrometeorological information.
Specifically, the communicant alleges that
the Party concerned has failed to comply
with articles 3, paragraphs 1 and 2, article 4,
paragraph 8 and article 5, paragraph 2 (b) (ii),
with respect to the regulatory framework for
the costs charged for providing certain hydro-
meteorological information and because of a
failure to provide access to information held
by the State Hydrometeorological Service in
a manner that would accord with the require-
ments of the Convention.

ACCC/C/2017/149 (Greece)

Party concerned: Greece

Filed by: ClientEarth, WWF Greece
Findings date & UN reference number:
19 August 2025 (ECE/MP.PP/C.1/2025/10)
Articles considered by the Committee: 7

Cited at pages: 81-84

The case concerned the preparation of a tran-
sitional national plan under the European Un-
ion’s Industrial Emissions Directive in Greece
with regards to emission limit values for large
combustion plants. The plan was set up and
later amended without giving the public the
opportunity to participate. For each of the
large combustion plants covered by the plan,
the transitional national plan shall set out the
emission levels of one or more of the following
pollutants: nitrogen oxides, sulphur dioxide or
dust. The transitional national plan provided
the legal basis for allowing the large combus-
tion plants listed in the plan to emit pollutants
in higher concentrations than would otherwise
be permitted under the Industrial Emissions
Directive for a specified period of time.

The case is considered to have wider rele-
vance by the communicants, as the findings
could contribute to understand the obliga-
tions of EU Member States for the preparation
of national plans relating to the environment
in general, that are subject to European Com-
mission approval such as national energy and
climate plans or national strategic plans un-
der the European Union Common Agricultural
Policy.

ACCC/C/2016/151 (Poland)

Party concerned: Poland

Filed by: Fundacja ClientEarth Prawnicy dla
Ziemi

Findings date & UN reference number:

25 August 2025 (ECE/MP.PP/C.1/2025/12)
Articles considered by the Committee:
2(2); 9(3)-(4)

Cited at pages: 19, 101,104

The case concerned access to justice for
environmental NGOs to challenge local laws
that contravened national law relating to the
environment, in particular air quality plans.
The Committee found that in Poland environ-
mental NGOs do not have sufficient access
to administrative or judicial procedures to
challenge air quality protection programmes
and short-term action plans which contravene
national law relating to the environment and
therefore found Poland in non-compliance
with article 9, paragraph 3.

ACCC/C/2017/154 (Poland)

Party concerned: Poland
Filed by: Fundacja ClientEarth Prawnicy dla
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Ziemi, Dzika Polska, Fundacja Greenmind,
Fundacja Greenpeace Polska, Ogdlnopolskie
Towarzystwo Ochrony Ptakéw, Pracownia Na
Rzecz Wszystkich Istot and Fundacja WWF
Polska

Findings date & UN reference number:

25 August 2025 (ECE/MP.PP/C.1/2025/13)
Articles considered by the Committee: 9(3)
Cited at pages: 101,103

The case was brought by seven non-govern-
mental organizations and was concerned with
access to justice regarding forest manage-
ment plans. The Committee found that forest
management plans must be open to challenge
under article 9, paragraph 3, even if they con-
stitute internal acts without a general nature.
It is also not enough to be able to challenge
subsequent permitting decisions based on
the forest management plan, nor to bring a
civil claim for environmental damage.

ACCC/C/2017/159 (Spain)

Party concerned: Spain

Filed by: ClientEarth, International Institute for
Law and the Environment (IIDMA)

Findings date & UN reference number:

19 August 2025 (ECE/MP.PP/C.1/2025/14)
Articles considered by the Committee:
6(2)-(4); 6(8); 7

Cited at pages: 85

The case concerns public participation in the
preparation of the transitional national plan
of Spain under the European Union Directive
on industrial emissions (integrated pollution
prevention and control). The preparation and
subsequent amendment of the transitional
national plan resulted in a total of four dif-
ferent versions of the transitional national
plan. The first version was prepared involv-
ing an Environmental Advisory Council, which
consists of representatives of environmental
NGOs, trade unions, business, consumer and
other organizations. Only the third version of
the plan was subjected to public participation
during 17 calendar days (12 working days), an-
nounced on the official website of the Ministry
of Agriculture, Food and the Environment. Only
the fourth transitional national plan proposal
was approved under Spanish law.

ACCC/C/2017/161 (Bulgaria)

Party concerned: Bulgaria

Filed by: Za Zemiata (Bulgarian NGO)
Findings date & UN reference number:

12 September 2025 (ECE/MP.PP/C.1/2025/15)

Articles considered by the Committee:
3(8); 8; 9(N—(4)
Cited at pages: 30-32, 88,104, 111, 112

The case concerns certain legislative amend-
ments in Bulgaria, with regards to court prac-
tice denying standing for environmental NGOs
to challenge air quality plans as well as the
fivefold increase of fees payable by NGOs
for cassation appeals. Furthermore, it con-
cerns statements by Members of Parliament
and senior officials accusing environmental
defenders to “sabotage” the local economy
and engage in “blackmail” and “procedural
racketeering”, calling them “green Jihadists”
and a call for the deportation of an individual
“in a box van” from the Party concerned. The
Committee found that Bulgaria should revise
its rules for standing for environmental NGOs
to challenge air quality plans, to adapt the fees
for cassation appeals and that Bulgaria failed
to comply with article 3, paragraph 8, by not
taking the necessary measures to ensure that
Members of Parliament and senior officials do
not engage in making highly derogatory and
inflammatory statements that have the effect
of penalizing, persecuting or harassing per-
sons exercising their rights in conformity with
the provisions of the Convention.

ACCC/C/2019/162 (Denmark)

Party concerned: Denmark

Filed by: Mr. John Damm Sgrensen

Findings date & UN reference number:

19 August 2025 (ECE/MP.PP/C.1/2025/16)
Articles considered by the Committee: 9(2)
Cited at pages: 98, 99

The communication alleged non-compliance
with article 9 in connection with a denied
standing by a physical person to challenge a
decision regarding a proposed extension to a
local rowing stadium. The communicant filed
an appeal with the Nature and Environment
Board of Appeal contesting the Municipality’s
decision approving the environmental impact
assessment report for the proposed exten-
sion of the rowing stadium. The Nature and
Environment Board of Appeal denied standing
based on the argument that “an idealistic in-
terest in nature and the environment, including
the impact of a facility on its surroundings, is
not sufficient” to constitute a legal interest in
the outcome of the case (EIA decision).
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ACCC/C/2019/173 (Sweden)

Party concerned: Sweden

Filed by: Mr. Staffan Dahll&f

Findings date & UN reference number:
22 August 2025 (ECE/MP.PP/C.1/2025/17)
Articles considered by the Committee:
4(4) final paragraph

Cited at pages: 43

The communication alleged non-compliance
by Sweden with article 4 by failing to provide
access to an unredacted version of a draft
report on the arguments for and against the
renewed approval of the pesticide chlorpyri-
fos submitted to the European Food Safety
Authority (EFSA) by Spain.

ACCC/C/2020/181 (Netherlands)

Party concerned: Kingdom of the Nether-
lands

Filed by: Mr. R. G. J. Dercksen and eight other
members of the public

Findings date & UN reference number:

25 August 2025 (ECE/MP.PP/C.1/2025/18)
Articles considered by the Committee:
6(4),6(8); 7

Cited at pages: 67, 74, 81

The communication alleged non-compli-
ance by the Kingdom of the Netherlands
with articles 6, paragraphs 3, 4, 8 and arti-
cle 7 in connection with public participation
in decision-making on wind parks in Utrecht
Province. This case raises a number of issues
related to local planning and how public par-
ticipation was ensured at various stages of
policy and spatial planning decision-making,
including siting of a wind park.

ACCC/C/2020/183 (Spain)

Party concerned: Spain

Filed by: Pessoas—Animais—Natureza, a Por-
tuguese political party

Findings date & UN reference number:

12 March 2025 (ECE/MP.PP/C.1/2025/7)
Articles considered by the Committee:
2(5); 6(10)

Cited at pages: 22,77,78

The communication alleged that Spain had
failed to comply with its obligations under
article 6 thereof since by failing to provide
opportunities for the public in Portugal to par-
ticipate in the decision-making on life-time
extension of the operation of Almaraz nuclear
power plant in 2020 (located less than 100 km

in a straight line from the Spanish-Portuguese
border). No public participation was carried
out on the extension in either Spain or Por-
tugal.

ACCC/C/2021/186 (Portugal)

Party concerned: Portugal

Filed by: NGO Fundagédo Montescola
Findings date & UN reference number:
22 August 2025 (ECE/MP.PP/C.1/2025/19)
Articles considered by the Committee:
4; 4(3); 6(3), 6(6)

Cited at pages: 38, 40, 64-66, 70, 71

The communication alleged non-compliance
by Portugal with articles 4 and 6 in the con-
text of EIA procedure for the Barroso lithium
mining project located in Boticas Municipal-
ity. The communicant alleged that there is a
systemic problem in the Party concerned due
to the consistent refusal of timely access to
environmental information. Several observers
participated in this case, including Boticas
Municipal Council.

ACCC/S/2004/1 (Ukraine)

Party concerned: Ukraine

Filed by: Romania

Findings date & UN reference number:

18 February 2005 (ECE/MP.PP/C.1/2005/2/
Add.3)

Articles considered by the Committee:

1; 3(1); 4(1); 6(1)(2); 6(2); 6(6); 6(8)—(9)

Cited at pages: 14, 26, 37, 60, 62, 70, 74

The submission concerned a proposal to
construct a navigation canal in the Danube
Delta passing through an internationally rec-
ognized wetland in Ukraine near (on) the bor-
der with Romania. The findings in this case
were combined with the findings in case
ACCC/C/2004/3 (Ukraine).

ACCC/S/2015/2 (Belarus)

Party concerned: Belarus

Filed by: Lithuania

Findings date & UN reference number:
23 July 2021 (ECE/MP.PP/C.1/2021/13)
Articles considered by the Committee:
3(2); 3(9); 6(2)—(4); 6(8)-(9)

Cited at pages: 28, 33, 64

In 2015, Lithuania sent a submission to the
Committee alleging the failure of Belarus to
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comply with articles 3, paragraph 9, and arti-
cle 6, paragraphs 2—4, 6 and 8, regarding the
decision-making on a nuclear power plant in
Ostrovets, Belarus, approximately 50 km from
Vilnius. Lithuania alleged problems concerning
the public participation of the Lithuanian pub-
lic in the permitting process e.g. with regards
to the public notice of the hearing or the trans-
lation of relevant information into Lithuanian.
The case is connected to ACCC/C/2009/44
(Belarus), which concerned the same deci-
sion-making project on the nuclear power
plant, but with regards to the opportunities
for the Belarusian public to participate.
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Appendices

Reference table by article

Country Article1 |Article 2 |[Article3 |Article4 |Article5 [Article 6 |Article7 |Article8 |[Article 9
Albania cn2 cn2 Chn2
Armenia C/43 C/8 C/8,C/43 |C/8,C/43 |C/8 C/9, C/43,
C/62,
C/138
Austria C/48 C/48,
C/6e3
Belarus C/44, C/37,Cl44 C/37, Cl44
C/102,S/2 C/44,8/2
Belgium c/m, c/m,
C/134
Bulgaria c/el C/76 Cha4 chel C/57,C/76,
Ch4a4,
C/el
Croatia C/66
Czech C/50, C/71|C/7 C/50, C/70 C/50,
Republic C/70,C/7, C/106,
C/1086, CN43
C/143
Denmark C/18, C/57,
C/162
European C/21,C/32,|C/17,C/21, |C/21 C/N7,C/54,|C/54, CN7,C/32,
Union C/128 C/54, C/121 C/101 C/123,
C/101 C/128
France C/22, C/22 C/22,
C/135 C/135
Georgia C/35
Germany CNh37 CNh37, C/92 C/137,C/31
C/92
Greece C/149
Hungary Cl4 Cl/4,C105|C/4 C/105 Cla C/105 Cla
Ireland c/m2 Cl41 c/Mm2 C/107, Ch4i,
c/m2 Cc/m2
Italy C/130 C/130
Kazakhstan CNn,c/2 |CNh.C/2 |CN C/2,C/59, |C/88 CN, C/2,
C/88 Cle
Lithuania C/98 C/16, C/98|C/16 C/98
Moldova cha7 Ch47 C/30
Netherlands C/124 C/h24 C/104, C/181
C/181
Norway C/93 C/93
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Country Article1 |Article 2 |[Article3 |[Article4 |Article5 [Article 6 |Article7 |Article8 |[Article9
Poland C/151 c/m9o CN51,
CN54
Portugal C/186 C/186
Romania C/69 C/51 C/15,C/51, |C/15 C/51,C/69|C/51 C/69
C/69
Slovakia C/89, C/120 C/89 C/41, C/89 C/120 C/89,
C/120 CN20
Spain C/183 C/36 C/24, C/24, C/159 C/24
C/36 C/36,
C/99,
C/122,
C/183
Sweden CN73 C/81
Turkmenistan C/5 C/5
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Text of the Conuvention

Convention on access to information, public
participation in decision-making and access
to justice in environmental matters

done at Aarhus, Denmark, on 25 June 1998
The Parties to this Convention,

Recalling principle | of the Stockholm Decla-
ration on the Human Environment,

Recalling also principle 10 of the Rio Declara-
tion on Environment and Development,

Recalling further General Assembly resolu-
tions 37/7 of 28 October 1982 on the World
Charter for Nature and 45/94 of 14 December
1990 on the need to ensure a healthy environ-
ment for the well-being of individuals,

Recalling the European Charter on Environ-
ment and Health adopted at the First Euro-
pean Conference on Environment and Health
of the World Health Organization in Frankfurt-
am-Main, Germany, on 8 December 1989,

Affirming the need to protect, preserve and
improve the state of the environment and to
ensure sustainable and environmentally sound
development,

Recognising that adequate protection of the
environment is essential to human well-being
and the enjoyment of basic human rights, in-
cluding the right to life itself,

Recognising also that every person has the
right to live in an environment adequate to
his or her health and well-being, and the duty,
both individually and in association with oth-
ers, to protect and improve the environment
for the benefit of present and future gener-
ations,

Considering that, to be able to assert this right
and observe this duty, citizens must have ac-
cess to information, be entitled to participate
in decision-making and have access to justice
in environmental matters, and acknowledging
in this regard that citizens may need assis-
tance in order to exercise their rights,

Recognising that, in the field of the environ-
ment, improved access to information and
public participation in decision-making en-
hance the quality and the implementation of
decisions, contribute to public awareness of
environmental issues, give the public the op-
portunity to express its concerns and enable
public authorities to take due account of such
concerns,

Aiming thereby to further the accountability
of and transparency in decision-making and
to strengthen public support for decisions on
the environment,

Recognising the desirability of transparency in
all branches of government and inviting legis-
lative bodies to implement the principles of
this Convention in their proceedings,

Recognising also that the public needs to be
aware of the procedures for participation in
environmental decision-making, have free ac-
cess to them and know how to use them,

Recognising further the importance of the
respective roles that individual citizens,
non-governmental organisations and the pri-
vate sector can play in environmental protec-
tion,

Desiring to promote environmental education
to further the understanding of the environ-
ment and sustainable development and to
encourage widespread public awareness of,
and participation in, decisions affecting the
environment and sustainable development,

Noting, in this context, the importance of
making use of the media and of electronic or
other, future forms of communication,

Recognising the importance of fully integrat-
ing environmental considerations in govern-
mental decision-making and the consequent
need for public authorities to be in possession
of accurate, comprehensive and up-to-date
environmental information,

Acknowledging that public authorities hold
environmental information in the public in-
terest,

Concerned that effective judicial mechanisms
should be accessible to the public, including
organisations, so that its legitimate interests
are protected and the law is enforced,

Noting the importance of adequate product
information being provided to consumers to
enable them to make informed environmental
choices,
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Recognising the concern of the public about
the deliberate release of genetically modified
organisms into the environment and the need
for increased transparency and greater public
participation in decision-making in this field,

Convinced that the implementation of this
Convention will contribute to strengthening
democracy in the region of the United Nations
Economic Commission for Europe (ECE),

Conscious of the role played in this respect
by ECE and recalling, inter alia, the ECE Guide-
lines on Access to Environmental Information
and Public Participation in Environmental
Decision-making endorsed in the Ministerial
Declaration adopted at the Third Ministerial
Conference "Environment for Europe” in Sofia,
Bulgaria, on 25 October 1995,

Bearing in mind the relevant provisions in the
Convention on Environmental Impact Assess-
ment in a Transboundary Context, done at
Espoo, Finland, on 25 February 1991, and the
Convention on the Transboundary Effects of
Industrial Accidents and the Convention on
the Protection and Use of Transboundary Wa-
tercourses and International Lakes, both done
at Helsinki on 17 March 1992, and other regional
conventions,

Conscious that the adoption of this Con-
vention will have contributed to the further
strengthening of the "Environment for Europe”
process and to the results of the Fourth Minis-
terial Conference in Aarhus, Denmark, in June
1998,

HAVE AGREED AS FOLLOWS:

Article 1
Objective

In order to contribute to the protection of
the right of every person of present and fu-
ture generations to live in an environment
adequate to his or her health and well-be-
ing, each Party shall guarantee the rights of
access to information, public participation in
decision-making, and access to justice in en-
vironmental matters in accordance with the
provisions of this Convention.

Article 2
Definitions

For the purposes of this Convention,

1."Party” means, unless the text otherwise indi-
cates, a Contracting Party to this Convention;

2. "Public authority” means:

(a) government at national, regional and other
level;

(b) natural or legal persons performing public
administrative functions under national law,
including specific duties, activities or services
in relation to the environment;

(c) any other natural or legal persons having
public responsibilities or functions, or provid-
ing public services, in relation to the environ-
ment, under the control of a body or person
falling within subparagraphs (a) or (b) above;

(d) the institutions of any regional economic
integration organisation referred to in Article
17 which is a Party to this Convention.

This definition does not include bodies or in-
stitutions acting in a judicial or legislative ca-
pacity;

3. "Environmental information” means any in-
formation in written, visual, aural, electronic or
any other material form on:

(a) the state of elements of the environment,
such as air and atmosphere, water, soil, land,
landscape and natural sites, biological diver-
sity and its components, including geneti-
cally modified organisms, and the interaction
among these elements;

(b) factors, such as substances, energy, noise
and radiation, and activities or measures, in-
cluding administrative measures, environmen-
tal agreements, policies, legislation, plans and
programmes, affecting or likely to affect the
elements of the environment within the scope
of subparagraph(a) above, and cost-benefit
and other economic analyses and assump-
tions used in environmental decision-making;

(c) the state of human health and safety, con-
ditions of human life, cultural sites and built
structures, inasmuch as they are or may be
affected by the state of the elements of the
environment or, through these elements, by
the factors, activities or measures referred to
in subparagraph (b) above;

4. "The public" means one or more natural or
legal persons, and, in accordance with national
legislation or practice, their associations, or-
ganisations or groups;

5. "The public concerned” means the public
affected or likely to be affected by, or hav-
ing an interest in, the environmental deci-
sion-making; for the purposes of this defi-
nition, non-governmental organisations
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promoting environmental protection and
meeting any requirements under national law
shall be deemed to have an interest.

Article 3
General provisions

1. Each Party shall take the necessary legisla-
tive, regulatory and other measures, including
measures to achieve compatibility between
the provisions implementing the informa-
tion, public participation and access-to-jus-
tice provisions in this Convention, as well as
proper enforcement measures, to establish
and maintain a clear, transparent and consist-
ent framework to implement the provisions of
this Convention.

2. Each Party shall endeavour to ensure that
officials and authorities assist and provide
guidance to the public in seeking access to
information, in facilitating participation in de-
cision-making and in seeking access to justice
in environmental matters.

3. Each Party shall promote environmen-
tal education and environmental awareness
among the public, especially on how to obtain
access to information, to participate in deci-
sion-making and to obtain access to justice in
environmental matters.

4. Each Party shall provide for appropriate
recognition of and support to associations,
organisations or groups promoting environ-
mental protection and ensure that its national
legal system is consistent with this obligation.

5. The provisions of this Convention shall not
affect the right of a Party to maintain or intro-
duce measures providing for broader access
to information, more extensive public partic-
ipation in decision-making and wider access
to justice in environmental matters than re-
quired by this Convention.

6. This Convention shall not require any dero-
gation from existing rights of access to infor-
mation, public participation in decision-mak-
ing and access to justice in environmental
matters.

7. Each Party shall promote the application of
the principles of this Convention in interna-
tional environmental decision-making pro-
cesses and within the framework of interna-
tional organisations in matters relating to the
environment.

8. Each Party shall ensure that persons ex-
ercising their rights in conformity with the
provisions of this Convention shall not be pe-
nalised, persecuted or harassed in any way

for their involvement. This provision shall not
affect the powers of national courts to award
reasonable costs in judicial proceedings.

9. Within the scope of the relevant provisions
of this Convention, the public shall have ac-
cess to information, have the possibility to
participate in decision-making and have ac-
cess to justice in environmental matters with-
out discrimination as to citizenship, nationality
or domicile and, in the case of a legal person,
without discrimination as to where it has its
registered seat or an effective centre of its
activities.

Article 4
Access to environmental information

1. Each Party shall ensure that, subject to the
following paragraphs of this Article, public
authorities, in response to a request for envi-
ronmental information, make such information
available to the public, within the framework of
national legislation, including, where requested
and subject to subparagraph (b) below, cop-
ies of the actual documentation containing or
comprising such information:

(a) without an interest having to be stated;
(b) in the form requested unless:

(i) it is reasonable for the public authority to
make it available in another form, in which case
reasons shall be given for making it available
in that form; or

(ii) the information is already publicly available
in another form.

2. The environmental information referred to in
paragraph 1 above shall be made available as
soon as possible and at the latest within one
month after the request has been submitted,
unless the volume and the complexity of the
information justify an extension of this period
up to two months after the request. The ap-
plicant shall be informed of any extension and
of the reasons justifying it.

3. A request for environmental information
may be refused if:

(a) the public authority to which the request
is addressed does not hold the environmental
information requested;

(b) the request is manifestly unreasonable or
formulated in too general a manner; or

(c) the request concerns material in the
course of completion or concerns internal
communications of public authorities where
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such an exemption is provided for in national
law or customary practice, taking into account
the public interest served by disclosure.

4. A request for environmental information
may be refused if the disclosure would ad-
versely affect:

(a) the confidentiality of the proceedings of
public authorities, where such confidentiality
is provided for under national law;

(b) international relations, national defence or
public security;

(c) the course of justice, the ability of a person
to receive a fair trial or the ability of a public
authority to conduct an enquiry of a criminal
or disciplinary nature;

(d) the confidentiality of commercial and in-
dustrial information, where such confidenti-
ality is protected by law in order to protect
a legitimate economic interest. Within this
framework, information on emissions which is
relevant for the protection of the environment
shall be disclosed;

(e) intellectual property rights;

(f) the confidentiality of personal data and/
or files relating to a natural person where that
person has not consented to the disclosure
of the information to the public, where such
confidentiality is provided for in national law;

(g) the interests of a third party which has
supplied the information requested without
that party being under or capable of being put
under a legal obligation to do so, and where
that party does not consent to the release of
the material; or

(h) the environment to which the information
relates, such as the breeding sites of rare spe-
cies.

The aforementioned grounds for refusal shall
be interpreted in a restrictive way, taking into
account the public interest served by disclo-
sure and taking into account whether the in-
formation requested relates to emissions into
the environment.

5. Where a public authority does not hold the
environmental information requested, this
public authority shall, as promptly as possible,
inform the applicant of the public authority to
which it believes it is possible to apply for the
information requested or transfer the request
to that authority and inform the applicant ac-
cordingly.

6. Each Party shall ensure that, if information
exempted from disclosure under paragraphs
3(c) and 4 above can be separated out with-
out prejudice to the confidentiality of the in-
formation exempted, public authorities make
available the remainder of the environmental
information that has been requested.

7. A refusal of a request shall be in writing if the
request was in writing or the applicant so re-
quests. A refusal shall state the reasons for the
refusal and give information on access to the
review procedure provided for in accordance
with Article 9. The refusal shall be made as
soon as possible and at the latest within one
month, unless the complexity of the informa-
tion justifies an extension of this period up to
two months after the request. The applicant
shall be informed of any extension and of the
reasons justifying it.

8. Each Party may allow its public authorities
to make a charge for supplying information,
but such charge shall not exceed a reasonable
amount.

Public authorities intending to make such a
charge for supplying information shall make
available to applicants a schedule of charges
which may be levied, indicating the circum-
stances in which they may be levied or waived
and when the supply of information is con-
ditional on the advance payment of such a
charge.

Article 5
Collection and dissemination of environmen-
tal information

1. Each Party shall ensure that:

(a) public authorities possess and update en-
vironmental information which is relevant to
their functions;

(b) mandatory systems are established so
that there is an adequate flow of information
to public authorities about proposed and ex-
isting activities which may significantly affect
the environment;

(c) in the event of any imminent threat to
human health or the environment, whether
caused by human activities or due to natural
causes, all information which could enable the
public to take measures to prevent or mitigate
harm arising from the threat and is held by a
public authority is disseminated immediately
and without delay to members of the public
who may be affected.

2. Each Party shall ensure that, within the
framework of national legislation, the way in
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which public authorities make environmental
information available to the public is trans-
parent and that environmental information is
effectively accessible, inter alia, by:

(a) providing sufficient information to the
public about the type and scope of environ-
mental information held by the relevant pub-
lic authorities, the basic terms and conditions
under which such information is made availa-
ble and accessible, and the process by which
it can be obtained;

(b) establishing and maintaining practical ar-
rangements, such as:

(i) publicly accessible lists, registers or files;

(i) requiring officials to support the public in
seeking access to information under this Con-
vention; and

(iii) the identification of points of contact; and

(c) providing access to the environmental in-
formation contained in lists, registers or files
as referred to in subparagraph (b) (i) above
free of charge.

3. each Party shall ensure that environmental
information progressively becomes available
in electronic databases which are easily ac-
cessible to the public through public telecom-
munications networks. Information accessible
in this form should include:

(a) reports on the state of the environment, as
referred to in paragraph 4 below;

(b) texts of legislation on or relating to the en-
vironment;

(c) as appropriate, policies, plans and pro-
grammes on or relating to the environment,
and environmental agreements; and

(d) other information, to the extent that the
availability of such information in this form
would facilitate the application of national
law implementing this Convention, provided
that such information is already available in
electronic form.

4. Each Party shall, at regular intervals not
exceeding three or four years, publish and
disseminate a national report on the state of
the environment, including information on the
quality of the environment and information on
pressures on the environment.

5. Each Party shall take measures within the
framework of its legislation for the purpose of
disseminating, inter alia:

(a) legislation and policy documents such
as documents on strategies, policies, pro-
grammes and action plans relating to the
environment, and progress reports on their
implementation, prepared at various levels of
government;

(b) international treaties, conventions and
agreements on environmental issues; and

(c) other significant international documents
on environmental issues, as appropriate.

6. Each Party shall encourage operators whose
activities have a significant impact on the en-
vironment to inform the public regularly of the
environmental impact of their activities and
products, where appropriate within the frame-
work of voluntary eco-labelling or eco-audit-
ing schemes or by other means.

7. Each Party shall:

(a) publish the facts and analyses of facts
which it considers relevant and important in
framing major environmental policy proposals;

(b) publish, or otherwise make accessible,
available explanatory material on its dealings
with the public in matters falling within the
scope of this Convention; and

(c) provide in an appropriate form information
on the performance of public functions or the
provision of public services relating to the en-
vironment by government at all levels.

8. Each Party shall develop mechanisms with
a view to ensuring that sufficient product in-
formation is made available to the public in
a manner which enables consumers to make
informed environmental choices.

9. Each Party shall take steps to establish pro-
gressively, taking into account international
processes where appropriate, a coherent,
nationwide system of pollution inventories
or registers on a structured, computerised
and publicly accessible database compiled
through standardised reporting. Such a sys-
tem may include inputs, releases and transfers
of a specified range of substances and prod-
ucts, including water, energy and resource use,
from a specified range of activities to envi-
ronmental media and to on-site and off-site
treatment and disposal sites.

10. Nothing in this article may prejudice the
right of Parties to refuse to disclose certain
environmental information in accordance with
Article 4(3) and (4).
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Article 6
Public participation in decisions on specific
activities

1. Each Party:

(a) shall apply the provisions of this article
with respect to decisions on whether to per-
mit proposed activities listed in Annex |;

(b) shall, in accordance with its national law,
also apply the provisions of this article to de-
cisions on proposed activities not listed in
Annex | which may have a significant effect
on the environment. To this end, Parties shall
determine whether such a proposed activity
is subject to these provisions; and

(c) may decide, on a case-by-case basis if so
provided under national law, not to apply the
provisions of this article to proposed activi-
ties serving national defence purposes, if that
Party deems that such application would have
an adverse effect on these purposes.

2. The public concerned shall be informed,
either by public notice or individually as ap-
propriate, early in an environmental deci-
sion-making procedure, and in an adequate,
timely and effective manner, inter alia, of:

(a) the proposed activity and the application
on which a decision will be taken;

(b) the nature of possible decisions or the
draft decision;

(c) the public authority responsible for making
the decision;

(d) the envisaged procedure, including, as and
when this information can be provided:

(i) the commencement of the procedure;

(ii) the opportunities for the public to partic-
ipate;

(i) the time and venue of any envisaged pub-
lic hearing;

(iv) an indication of the public authority from
which relevant information can be obtained
and where the relevant information has been
deposited for examination by the public;

(v) an indication of the relevant public author-
ity or any other official body to which com-
ments or questions can be submitted and
of the time schedule for transmittal of com-
ments or questions; and

(vi) an indication of what environmental in-
formation relevant to the proposed activity is
available; and

(e) the fact that the activity is subject to a na-
tional or transboundary environmental impact
assessment procedure.

3. The public participation procedures shall
include reasonable time-frames for the differ-
ent phases, allowing sufficient time for inform-
ing the public in accordance with paragraph 2
above and for the public to prepare and par-
ticipate effectively during the environmental
decision-making.

4. Each Party shall provide for early public
participation, when all options are open and
effective public participation can take place.

5. Each Party should, where appropriate, en-
courage prospective applicants to identify the
public concerned, to enter into discussions,
and to provide information regarding the ob-
jectives of their application before applying
for a permit.

6. Each Party shall require the competent
public authorities to give the public con-
cerned access for examination, upon request
where so required under national law, free of
charge and as soon as it becomes available, to
all information relevant to the decision-mak-
ing referred to in this article that is available at
the time of the public participation procedure,
without prejudice to the right of Parties to re-
fuse to disclose certain information in accord-
ance with Article 4(3) and (4). The relevant
information shall include at least, and without
prejudice to the provisions of Article 4:

(a) a description of the site and the physical
and technical characteristics of the proposed
activity, including an estimate of the expected
residues and emissions;

(b) a description of the significant effects of
the proposed activity on the environment;

(c) a description of the measures envisaged
to prevent and/or reduce the effects, including
emissions;

(d) a non-technical summary of the above;

(e) an outline of the main alternatives studied
by the applicant; and

(f) in accordance with national legislation, the
main reports and advice issued to the public
authority at the time when the public con-
cerned shall be informed in accordance with
paragraph 2 above.
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7. Procedures for public participation shall al-
low the public to submit, in writing or, as ap-
propriate, at a public hearing or inquiry with
the applicant, any comments, information,
analyses or opinions that it considers relevant
to the proposed activity.

8. Each Party shall ensure that in the decision
due account is taken of the outcome of the
public participation.

9. Each Party shall ensure that, when the de-
cision has been taken by the public authority,
the public is promptly informed of the deci-
sion in accordance with the appropriate pro-
cedures. Each Party shall make accessible to
the public the text of the decision along with
the reasons and considerations on which the
decision is based.

10. Each Party shall ensure that, when a public
authority reconsiders or updates the oper-
ating conditions for an activity referred to in
paragraph 1, the provisions of paragraphs 2 to
9 of this Article are applied mutatis mutandis,
and where appropriate.

11. Each Party shall, within the framework of its
national law, apply, to the extent feasible and
appropriate, provisions of this article to de-
cisions on whether to permit the deliberate
release of genetically modified organisms into
the environment.

Article 7

Public participation concerning plans, pro-
grammes and policies relating to the envi-
ronment

Each Party shall make appropriate practical
and/or other provisions for the public to par-
ticipate during the preparation of plans and
programmes relating to the environment,
within a transparent and fair framework, hav-
ing provided the necessary information to the
public. Within this framework, Article 6(3), (4)
and (8), shall be applied. The public which
may participate shall be identified by the rel-
evant public authority, taking into account the
objectives of this Convention. To the extent
appropriate, each Party shall endeavour to
provide opportunities for public participation
in the preparation of policies relating to the
environment.

Article 8

Public participation during the preparation of
executive regulations and/or generally appli-
cable legally binding normative instruments

Each Party shall strive to promote effective
public participation at an appropriate stage,

and while options are still open, during the
preparation by public authorities of executive
regulations and other generally applicable le-
gally binding rules that may have a significant
effect on the environment.

To this end, the following steps should be
taken:

(a) time-frames sufficient for effective partic-
ipation should be fixed;

(b) draft rules should be published or other-
wise made publicly available; and

(c) the public should be given the opportunity
to comment, directly or through representa-
tive consultative bodies.

The result of the public participation shall be
taken into account as far as possible.

Article 9
Access to justice

1. Each Party shall, within the framework of its
national legislation, ensure that any person
who considers that his or her request for in-
formation under Article 4 has been ignored,
wrongfully refused, whether in part or in full,
inadequately answered, or otherwise not dealt
with in accordance with the provisions of that
article, has access to a review procedure be-
fore a court of law or another independent and
impartial body established by law.

In the circumstances where a Party provides
for such a review by a court of law, it shall en-
sure that such a person also has access to an
expeditious procedure established by law that
is free of charge or inexpensive for reconsid-
eration by a public authority or review by an
independent and impartial body other than a
court of law.

Final decisions under this paragraph 1shall be
binding on the public authority holding the in-
formation. Reasons shall be stated in writing,
at least where access to information is refused
under this paragraph.

2. Each Party shall, within the framework of its
national legislation, ensure that members of
the public concerned:

(a) having a sufficient interest or, alternatively,

(b) maintaining impairment of a right, where
the administrative procedural law of a Party
requires this as a precondition, have access to
a review procedure before a court of law and/
or another independent and impartial body
established by law, to challenge the substan-
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tive and procedural legality of any decision,
act or omission subject to the provisions of
Article 6 and, where so provided for under na-
tional law and without prejudice to paragraph
3 below, of other relevant provisions of this
Convention.

What constitutes a sufficient interest and im-
pairment of a right shall be determined in ac-
cordance with the requirements of national law
and consistently with the objective of giving
the public concerned wide access to justice
within the scope of this Convention. To this
end, the interest of any non-governmental or-
ganisation meeting the requirements referred
to in Article 2(5), shall be deemed sufficient
for the purpose of subparagraph (a) above.
Such organisations shall also be deemed to
have rights capable of being impaired for the
purpose of subparagraph (b) above.

The provisions of this paragraph 2 shall not
exclude the possibility of a preliminary review
procedure before an administrative authority
and shall not affect the requirement of ex-
haustion of administrative review procedures
prior to recourse to judicial review procedures,
where such a requirement exists under na-
tional law.

3. In addition and without prejudice to the
review procedures referred to in paragraphs
1 and 2 above, each Party shall ensure that,
where they meet the criteria, if any, laid down
in its national law, members of the public
have access to administrative or judicial pro-
cedures to challenge acts and omissions by
private persons and public authorities which
contravene provisions of its national law relat-
ing to the environment.

4. In addition and without prejudice to par-
agraph 1 above, the procedures referred to
in paragraphs 1, 2 and 3 above shall provide
adequate and effective remedies, including
injunctive relief as appropriate, and be fair, eq-
uitable, timely and not prohibitively expensive.
Decisions under this Article shall be given or
recorded in writing. Decisions of courts, and
whenever possible of other bodies, shall be
publicly accessible.

5. In order to further the effectiveness of the
provisions of this article, each Party shall en-
sure that information is provided to the public
on access to administrative and judicial review
procedures and shall consider the establish-
ment of appropriate assistance mechanisms
to remove or reduce financial and other bar-
riers to access to justice.

Article 10
Meeting of the parties

1. The first meeting of the Parties shall be con-
vened no later than one year after the date
of the entry into force of this Convention.
Thereafter, an ordinary meeting of the Parties
shall be held at least once every two years,
unless otherwise decided by the Parties, or
at the written request of any Party, provided
that, within six months of the request being
communicated to all Parties by the Executive
Secretary of the Economic Commission for
Europe, the said request is supported by at
least one third of the Parties.

2. At their meetings, the Parties shall keep
under continuous review the implementation
of this Convention on the basis of regular re-
porting by the Parties, and, with this purpose
in mind, shall:

(a) review the policies for and legal and meth-
odological approaches to access to informa-
tion, public participation in decision-making
and access to justice in environmental mat-
ters, with a view to further improving them;

(b) exchange information regarding experi-
ence gained in concluding and implementing
bilateral and multilateral agreements or other
arrangements having relevance to the pur-
poses of this Convention and to which one or
more of the Parties are a party;

(c) seek, where appropriate, the services of
relevant ECE bodies and other competent in-
ternational bodies and specific committees
in all aspects pertinent to the achievement of
the purposes of this Convention;

(d) establish any subsidiary bodies as they
deem necessary;

(e) prepare, where appropriate, protocols to
this Convention;

(f) consider and adopt proposals for amend-
ments to this Convention in accordance with
the provisions of Article 14;

(g) consider and undertake any additional ac-
tion that may be required for the achievement
of the purposes of this Convention;

(h) at their first meeting, consider and by
consensus adopt rules of procedure for their
meetings and the meetings of subsidiary bod-
ies;

(i) at their first meeting, review their experi-
ence in implementing the provisions of Article
B, paragraph 9, and consider what steps are
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necessary to develop further the system re-
ferred to in that paragraph, taking into account
international processes and developments,
including the elaboration of an appropriate
instrument concerning pollution release and
transfer registers or inventories which could
be annexed to this Convention.

3. The Meeting of the Parties may, as neces-
sary, consider establishing financial arrange-
ments on a consensus basis.

4. The United Nations, its specialised agencies
and the International Atomic Energy Agency,
as well as any State or regional economic in-
tegration organisation entitled under Article
17 to sign this Convention but which is not a
Party to this Convention, and any intergovern-
mental organisation qualified in the fields to
which this Convention relates, shall be entitled
to participate as observers in the meetings of
the Parties.

5. Any non-governmental organisation, quali-
fied in the fields to which this Convention re-
lates, which has informed the Executive Secre-
tary of the Economic Commission for Europe
of its wish to be represented at a meeting of
the Parties shall be entitled to participate as
an observer unless at least one third of the
Parties present in the meeting raise objec-
tions.

6. For the purposes of paragraphs 4 and 5
above, the rules of procedure referred to in
paragraph 2(h) above shall provide for prac-
tical arrangements for the admittance proce-
dure and other relevant terms.

Article 11
Right to vote

1. Except as provided for in paragraph 2 below,
each Party to this Convention shall have one
vote.

2. Regional economic integration organisa-
tions, in matters within their competence, shall
exercise their right to vote with a number of
votes equal to the number of their Member
States which are Parties to this Convention.
Such organisations shall not exercise their
right to vote if their Member States exercise
theirs, and vice versa.

Article 12
Secretariat

The Executive Secretary of the Economic
Commission for Europe shall carry out the

following secretariat functions:

(a) the convening and preparing of meetings

of the Parties;

(b) the transmission to the Parties of reports
and other information received in accordance
with the provisions of this Convention; and

(c) such other functions as may be deter-
mined by the Parties.

Article 13
Annexes

The annexes to this Convention shall consti-
tute an integral part thereof.

Article 14
Amendments to the Convention

1. Any Party may propose amendments to this
Convention.

2. The text of any proposed amendment to
this Convention shall be submitted in writing
to the Executive Secretary of the Economic
Commission for Europe, who shall communi-
cate it to all Parties at least 90 days before the
meeting of the Parties at which it is proposed
for adoption.

3. The Parties shall make every effort to reach
agreement on any proposed amendment to
this Convention by consensus. If all efforts
at consensus have been exhausted, and no
agreement reached, the amendment shall as
a last resort be adopted by a three-quarter
majority vote of the Parties present and voting
at the meeting.

4. Amendments to this Convention adopted in
accordance with paragraph 3 above shall be
communicated by the Depositary to all Par-
ties for ratification, approval or acceptance.
Amendments to this Convention other than
those to an annex shall enter into force for
Parties having ratified, approved or accepted
them on the 90th day after the receipt by
the Depositary of notification of their rati-
fication, approval or acceptance by at least
three fourths of these Parties. Thereafter they
shall enter into force for any other Party on the
90th day after that Party deposits its instru-
ment of ratification, approval or acceptance
of the amendments.

5. Party that is unable to approve an amend-
ment to an annex to this Convention shall
so notify the Depositary in writing within 12
months from the date of the communication
of the adoption. The Depositary shall without
delay notify all Parties of any such notification
received. A Party may at any time substitute
an acceptance for its previous notification
and, upon deposit of an instrument of accept-
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ance with the Depositary, the amendments to
such an annex shall become effective for that
Party.

6. On the expiry of 12 months from the date of
its communication by the Depositary as pro-
vided for in paragraph 4 above an amendment
to an annex shall become effective for those
Parties which have not submitted a notifica-
tion to the Depositary in accordance with the
provisions of paragraph 5 above, provided
that not more than one third of the Parties
have submitted such a notification.

7. For the purposes of this Article, "Parties
present and voting” means Parties present
and casting an affirmative or negative vote.

Article 15
Review of compliance

The Meeting of the Parties shall establish, on
a consensus basis, optional arrangements of
a non-confrontational, non-judicial and con-
sultative nature for reviewing compliance with
the provisions of this Convention. These ar-
rangements shall allow for appropriate public
involvement and may include the option of
considering communications from members
of the public on matters related to this Con-
vention.

Article 16
Settlement of disputes

1. If a dispute arises between two or more Par-
ties about the interpretation or application of
this Convention, they shall seek a solution by
negotiation or by any other means of dispute
settlement acceptable to the parties to the
dispute.

2. When signing, ratifying, accepting, approving
or acceding to this Convention, or at any time
thereafter, a Party may declare in writing to
the Depositary that, for a dispute not resolved
in accordance with paragraph 1 above, it ac-
cepts one or both of the following means of
dispute settlement as compulsory in relation
to any Party accepting the same obligation:

(a) submission of the dispute to the Interna-
tional Court of Justice;

(b) arbitration in accordance with the proce-
dure set out in Annex Il

3. If the parties to the dispute have accepted
both means of dispute settlement referred
to in paragraph 2 above, the dispute may be
submitted only to the International Court of
Justice, unless the parties agree otherwise.

Article 17
Signature

This Convention shall be open for signature at
Aarhus (Denmark) on 25 June 1998, and there-
after at United Nations Headquarters in New
York until 21 December 1998, by States' mem-
bers of the Economic Commission for Europe
as well as States having consultative status
with the Economic Commission for Europe
pursuant to paragraphs 8 and 11 of Economic
and Social Council Resolution 36 (IV) of 28
March 1947, and by regional economic inte-
gration organisations constituted by sovereign
States’ members of the Economic Commis-
sion for Europe to which their Member States
have transferred competence over matters
governed by this Convention, including the
competence to enter into treaties in respect
of these matters.

Article 18
Depositary

The Secretary-General of the United Nations
shall act as the Depositary of this Convention.

Article 19
Ratification, acceptance, approval and ac-
cession

1. This Convention shall be subject to ratifi-
cation, acceptance or approval by signatory
States and regional economic integration or-
ganisations.

2. This Convention shall be open for accession
as from 22 December 1998 by the States and
regional economic integration organisations
referred to in Article 17.

3. Any other State, not referred to in para-
graph 2 above, that is a Member of the United
Nations may accede to the Convention upon
approval by the Meeting of the Parties.

4. Any organisation referred to in Article 17
which becomes a Party to this Convention
without any of its Member States being a
Party shall be bound by all the obligations un-
der this Convention. If one or more of such an
organisation's Member States is a Party to this
Convention, the organisation and its Member
States shall decide on their respective re-
sponsibilities for the performance of their ob-
ligations under this Convention. In such cases,
the organisation and the Member States shall
not be entitled to exercise rights under this
Convention concurrently.

5. In their instruments of ratification, accept-
ance, approval or accession, the regional eco-
nomic integration organisations referred to in
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Article 17 shall declare the extent of their com-
petence with respect to the matters governed
by this Convention. These organisations shall
also inform the Depositary of any substantial
modification to the extent of their compe-
tence.

Article 20
Entry into force

1. This Convention shall enter into force on the
90th day after the date of deposit of the 16th
instrument of ratification, acceptance, ap-
proval or accession.

2. For the purposes of paragraph 1above, any
instrument deposited by a regional economic
integration organisation shall not be counted
as additional to those deposited by States
members of such an organisation.

3. For each State or organisation referred to in
Article 17 which ratifies, accepts or approves
this Convention or accedes thereto after the
deposit of the sixteenth instrument of ratifi-
cation, acceptance, approval or accession, the
Convention shall enter into force on the 90th
day after the date of deposit by such State or
organisation of its instrument of ratification,
acceptance, approval or accession.

Article 21
Withdrawal

At any time after three years from the date
on which this Convention has come into force
with respect to a Party, that Party may with-
draw from the Convention by giving written
notification to the Depositary. Any such with-
drawal shall take effect on the 90th day after
the date of its receipt by the Depositary.

Article 22
Authentic texts

The original of this Convention, of which the
English, French and Russian texts are equally
authentic, shall be deposited with the Secre-
tary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, be-
ing duly authorised thereto, have signed this
Convention.

DONE at Aarhus (Denmark), this twenty-fifth
day of June, one thousand nine hundred and
ninety-eight.

ANNEX |

List of activities referred to in article 6(1)(a)
1. Energy sector:

- mineral oil and gas refineries,

-installations for gasification and liquefaction,

- thermal power stations and other combus-
tion installations with a heat input of 50 meg-
awatts (MW)or more,

- coke ovens,

- nuclear power stations and other nuclear
reactors including the dismantling or decom-
missioning of such power stations or reactors
[1]1/(except research installations for the pro-
duction and conversion of fissionable and fer-
tile materials whose maximum power does not
exceed 1 kW continuous thermal load),

-installations for the reprocessing of irradiated
nuclear fuel,

- installations designed,

- for the production or enrichment of nuclear
fuel,

- for the processing of irradiated nuclear fuel
or high-level radioactive waste,

-for the final disposal of irradiated nuclear fuel,

- solely for the final disposal of radioactive
waste,

- solely for the storage (planned for more than
10 years) of irradiated nuclear fuels or radio-
active waste in a different site than the pro-
duction site.

2. Production and processing of metals:

-metal ore (including sulphide ore) roasting or
sintering installations,

- installations for the production of pig-iron or
steel (primary or secondary fusion) including
continuous casting, with a capacity exceeding
2,5 tonnes per hour,

- installations for the processing of ferrous
metals:

(i) hot-rolling mills with a capacity exceeding
20 tonnes of crude steel per hour;

(ii) smitheries with hammers the energy of
which exceeds 50 kilojoules per hammer,
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where the calorific power used exceeds 20
MW:;

(iii) application of protective fused metal
coats with an input exceeding 2 tonnes of
crude steel per hour;

-ferrous metal foundries with a production ca-
pacity exceeding 20 tonnes per day,

- installations:

(i) for the production of non-ferrous crude
metals from ore, concentrates or secondary
raw materials by metallurgical, chemical or
electrolytic processes;

(i) for the smelting, including the alloying, of
non-ferrous metals, including recovered prod-
ucts (refining, foundry casting, etc.), with a
melting capacity exceeding 4 tonnes per day
for lead and cadmium or 20 tonnes per day
for all other metals;

- installations for surface treatment of metals
and plastic materials using an electrolytic or
chemical process where the volume of the
treatment vats exceeds 30 m3.

3. Mineral industry:

- installations for the production of cement
clinker in rotary kilns with a production ca-
pacity exceeding 500 tonnes per day or lime
in rotary kilns with a production capacity ex-
ceeding 50 tonnes per day or in other fur-
naces with a production capacity exceeding
50 tonnes per day,

- installations for the production of asbes-
tos and the manufacture of asbestos-based
products,

- installations for the manufacture of glass
including glass fibre with a melting capacity
exceeding 20 tonnes per day,

- installations for melting mineral substances
including the production of mineral fibres with
a melting capacity exceeding 20 tonnes per
day,

- installations for the manufacture of ceramic
products by firing, in particular roofing tiles,
bricks, refractory bricks, tiles, stoneware or
porcelain, with a production capacity ex-
ceeding 75 tonnes per day, and/or with a kiln
capacity exceeding 4 m3 and with a setting
density per kiln exceeding 300 kg/m3.

4. Chemical industry: Production within the
meaning of the categories of activities con-
tained in this paragraph means the production

on an industrial scale by chemical processing
of substances or groups of substances listed
in subparagraphs (a) to (g):

(a) chemical installations for the production of
basic organic chemicals, such as:

(i) simple hydrocarbons (linear or cyclic, sat-
urated or unsaturated, aliphatic or aromatic);

(i) oxygen-containing hydrocarbons such as
alcohols, aldehydes, ketones, carboxylic ac-
ids, esters, acetates, ethers, peroxides, epoxy
resins;

(i) sulphurous hydrocarbons;

(iv) nitrogenous hydrocarbons such as amines,
amides, nitrous compounds, nitro compounds
or nitrate compounds, nitriles, cyanates, iso-
cyanates;

(v) phosphorus-containing hydrocarbons;
(vi) halogenic hydrocarbons;
(vii) organometallic compounds;

(viii) basic plastic materials (polymers, syn-
thetic fibres and cellulose-based fibres);

(ix) synthetic rubbers;
(x) dyes and pigments;
(xi) surface-active agents and surfactants;

(b) chemical installations for the production of
basic inorganic chemicals, such as:

(i) gases, such as ammonia, chlorine or hy-
drogen chloride, fluorine or hydrogen fluoride,
carbon oxides, sulphur compounds, nitrogen
oxides, hydrogen, sulphur dioxide, carbonyl
chloride;

(ii) acids, such as chromic acid, hydrofluoric
acid, phosphoric acid, nitric acid, hydrochloric
acid, sulphuric acid, oleum, sulphurous acids;

(iii) bases, such as ammonium hydroxide, po-
tassium hydroxide, sodium hydroxide;

(iv) salts, such as ammonium chloride, potas-
sium chlorate, potassium carbonate, sodium
carbonate, perborate, silver nitrate;

(v) non-metals, metal oxides or other inor-
ganic compounds such as calcium carbide,
silicon, silicon carbide;

(c) chemical installations for the production of
phosphorous-, nitrogen- or potassium-based
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fertilisers (simple or compound fertilisers);

(d) chemical installations for the production of
basic plant health products and of biocides;

(e) installations using a chemical or biological
process for the production of basic pharma-
ceutical products;

(f) chemical installations for the production
of explosives;

(g) chemical installations in which chemical or
biological processing is used for the produc-
tion of protein feed additives, ferments and
other protein substances.

5. Waste management:

- installations for the incineration, recovery,
chemical treatment or landfill of hazardous
waste,

- installations for the incineration of municipal
waste with a capacity exceeding 3 tonnes per
hour,

- installations for the disposal of non-haz-
ardous waste with a capacity exceeding 50
tonnes per day,

- landfills receiving more than 10 tonnes per
day or with a total capacity exceeding 25000
tonnes, excluding landfills of inert waste.

6. Waste-water treatment plants with a ca-
pacity exceeding 150000 population equiv-
alent.

7. Industrial plants for the:

(a) production of pulp from timber or similar
fibrous materials;

(b) production of paper and board with a pro-
duction capacity exceeding 20 tonnes per
day.

8. (a) Construction of lines for long-distance
railway traffic and of airports 2/with a basic
runway length of 2100 m or more [2].

(b) Construction of motorways and express
roads [3].

(c) Construction of a new road of four or more
lanes, or realignment and/or widening of an
existing road of two lanes or less so as to pro-
vide four or more lanes, where such new road,
or realigned and/or widened section of road,
would be 10 km or more in a continuous length.

9. (a) Inland waterways and ports for in-

land-waterway traffic which permit the pas-
sage of vessels of over 1350 tonnes.

(b) Trading ports, piers for loading and un-
loading connected to land and outside ports
(excluding ferry piers) which can take vessels
of over 1350 tonnes.

10. Groundwater abstraction or artificial
groundwater recharge schemes where the an-
nual volume of water abstracted or recharged
is equivalent to or exceeds 10 million cubic
metres.

11. (@) Works for the transfer of water resources
between river basins where this transfer aims
at preventing possible shortages of water
and where the amount of water transferred
exceeds 100 million cubic metres/year.

(b) In all other cases, works for the transfer of
water resources between river basins where
the multiannual average flow of the basin
of abstraction exceeds 2000 million cubic
metres/year and where the amount of water
transferred exceeds 5 % of this flow.

In both cases transfers of piped drinking water
are excluded.

12. Extraction of petroleum and natural gas for
commercial purposes where the amount ex-
tracted exceeds 500 tonnes/day in the case
of petroleum and 500000 cubic metres/day
in the case of gas.

13. Dams and other installations designed for
the holding back or permanent storage of wa-
ter, where a new or additional amount of water
held back or stored exceeds 10 million cubic
metres.

14. Pipelines for the transport of gas, oil or
chemicals with a diameter of more than 800
mm and a length of more than 40 km.

15. Installations for the intensive rearing of
poultry or pigs with more than:

(a) 40000 places for poultry;

(b) 2000 places for production pigs (over 30
kg); or

(c) 750 places for sows.

16. Quarries and opencast mining where the
surface of the site exceeds 25 hectares, or
peat extraction, where the surface of the site
exceeds 150 hectares.

17. Construction of overhead electrical power
lines with a voltage of 220 kV or more and a
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length of more than 15 km.

18. Installations for the storage of petroleum,
petrochemical, or chemical products with a
capacity of 200000 tonnes or more.

19. Other activities:

- plants for the pretreatment (operations such
as washing, bleaching, mercerization) or dye-
ing of fibres or textiles where the treatment
capacity exceeds 10 tonnes per day,

- plants for the tanning of hides and skins
where the treatment capacity exceeds 12
tonnes of finished products per day,

(a) Slaughterhouses with a carcase production
capacity greater than 50 tonnes per day.

(b) Treatment and processing intended for the
production of food products from:

(i) animal raw materials (other than milk) with a
finished product production capacity greater
than 75 tonnes per day.

(ii) vegetable raw materials with a finished
product production capacity greater than
300 tonnes per day (average value on a quar-
terly basis).

(c) Treatment and processing of milk, the
quantity of milk received being greater than
200 tonnes per day (average value on an an-
nual basis):

- installations for the disposal or recycling of
animal carcasses and animal waste with a
treatment capacity exceeding 10 tonnes per
day,

-installations for the surface treatment of sub-
stances, objects or products using organic
solvents, in particular for dressing, printing,
coating, degreasing, waterproofing, sizing,
painting, cleaning or impregnating, with a con-
sumption capacity of more than 150 kg per
hour or more than 200 tonnes per year,

- installations for the production of carbon
(hard-burnt coal) or electrographite by means
of incineration or graphitisation.

20. Any activity not covered by paragraphs
1 to 19 above where public participation is
provided for under an environmental impact
assessment procedure in accordance with
national legislation.

21. The provision of Article 6, paragraph 1(a)
of this Convention, does not apply to any of
the above projects undertaken exclusively or

mainly for research, development and testing
of new methods or products for less than two
years unless they would be likely to cause a
significant adverse effect on environment or
health.

22. Any change to or extension of activities,
where such a change or extension in itself
meets the criteria/thresholds set out in this
annex, shall be subject to Article 6(1)(a) of this
Convention. Any other change or extension of
activities shall be subject to Article 6(1)(b) of
this Convention.

[1] Nuclear power stations and other nuclear
reactors cease to be such an installation when
all nuclear fuel and other radioactively con-
taminated elements have been removed per-
manently from the installation site.

[2] For the purposes of this Convention, "air-
port" means an airport which complies with
the definition in the 1944 Chicago Convention
setting up the International Civil Aviation Or-
ganisation (Annex 14).

[3] For the purposes of this Convention, "ex-
press road” means a road which complies with
the definition in the European Agreement on
Main International Traffic Arteries of 15 No-
vember 1975.

ANNEX II
Arbitration

1. In the event of a dispute being submitted
for arbitration pursuant to Article 16(2), of this
Convention, a Party or Parties shall notify the
secretariat of the subject matter of arbitration
and indicate, in particular, the articles of this
Convention whose interpretation or applica-
tion is at issue. The secretariat shall forward
the information received to all Parties to this
Convention.

2. The arbitral tribunal shall consist of three
members. Both the claimant Party or Parties
and the other Party or Parties to the dispute
shall appoint an arbitrator, and the two arbitra-
tors so appointed shall designate by common
agreement the third arbitrator, who shall be
the president of the arbitral tribunal. The latter
shall not be a national of one of the Parties to
the dispute, nor have his or her usual place
of residence in the territory of one of these
Parties, nor be employed by any of them, nor
have dealt with the case in any other capacity.

3. If the president of the arbitral tribunal has
not been designated within two months of the
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appointment of the second arbitrator, the Ex-
ecutive Secretary of the Economic Commis-
sion for Europe shall, at the request of either
Party to the dispute, designate the president
within a further two-month period.

4. If one of the Parties to the dispute does
not appoint an arbitrator within two months
of the receipt of the request, the other party
may so inform the Executive Secretary of the
Economic Commission for Europe, who shall
designate the president of the arbitral tribu-
nal within a further two-month period. Upon
designation, the president of the arbitral tri-
bunal shall request the Party which has not
appointed an arbitrator to do so within two
months. If it fails to do so within that period,
the president shall so inform the Executive
Secretary of the Economic Commission for
Europe, who shall make this appointment
within a further two-month period.

5. The arbitral tribunal shall render its decision
in accordance with international law and the
provisions of this Convention.

6. Any arbitral tribunal constituted under the
provisions set out in this annex shall draw up
its own rules of procedure.

7. The decisions of the arbitral tribunal, both
on procedure and on substance, shall be taken
by majority vote of its members.

8. The tribunal may take all appropriate meas-
ures to establish the facts.

9. The Parties to the dispute shall facilitate the
work of the arbitral tribunal and, in particular,
using all means at their disposal, shall:

(a) provide it with all relevant documents, fa-
cilities and information;

(b) enable it, where necessary, to call wit-
nesses or experts and receive their evidence.

10. The Parties and the arbitrators shall protect
the confidentiality of any information that they
receive in confidence during the proceedings
of the arbitral tribunal.

1. The arbitral tribunal may, at the request of
one of the Parties, recommend interim meas-
ures of protection.

12. If one of the Parties to the dispute does not
appear before the arbitral tribunal or fails to
defend its case, the other party may request
the tribunal to continue the proceedings and
to render its final decision. Absence of a Party
or failure of a Party to defend its case shall not
constitute a bar to the proceedings.

13. The arbitral tribunal may hear and deter-
mine counter-claims arising directly out of the
subject matter of the dispute.

14. Unless the arbitral tribunal determines
otherwise because of the particular circum-
stances of the case, the expenses of the
tribunal, including the remuneration of its
members, shall be borne by the parties to the
dispute in equal shares. The tribunal shall keep
arecord of all its expenses, and shall furnish a
final statement thereof to the parties.

15. Any Party to this Convention which has an
interest of a legal nature in the subject matter
of the dispute, and which may be affected by
a decision in the case, may intervene in the
proceedings with the consent of the tribunal.

16. The arbitral tribunal shall render its award
within five months of the date on which it is
established, unless it finds it necessary to ex-
tend the time limit for a period which should
not exceed five months.

17. The award of the arbitral tribunal shall be
accompanied by a statement of reasons. It
shall be final and binding upon all parties to
the dispute.

The award will be transmitted by the arbitral
tribunal to the parties to the dispute and to
the secretariat. The secretariat will forward
the information received to all Parties to this
Convention.

18. Any dispute which may arise between the
Parties concerning the interpretation or exe-
cution of the award may be submitted by ei-
ther party to the arbitral tribunal which made
the award or, if the latter cannot be seized
thereof, to another tribunal constituted for
this purpose in the same manner as the first.
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definition 82
delimitation to permits 59
delimitation to policies 86
early participation 85
forest management plan 101, 103
general spatial plan 58,104, 107
informing the public 50
land-use plans 82,104
legal effect 82
modification 81
national investment plan 83, 85
national renewable energy action plan 12,
83
national renewable energy action plans
12, 81
principal planning permission 59
relating to the environment 82
relevant information 49
ski resort 83
spatial development plan 83
transitional character 82
transitional national plan 82, 83, 85, 145
typical 81, 82
umbrella decision 60
waste management plans 83
Plaumann test 106
policies 82, 86
pollution 57, 62, 68, 71
private entities 37, 48, 57
private nuisance 101,102, 103
property 21,22,23, 42,66, 99,101,102,106
public concerned 21,22, 23, 28, 33, 56, 58,
59, 60, 61,62,63,64,66,67,70,71,72,
75, 95, 97, 98, 99
identification of the public 63, 86
public participation
due account 27, 28, 61,65, 67,71,72,73,74,
76,77, 85, 86, 89
early 27, 61,62, 66, 67, 68,109
effective 27,56, 57, 61,62,63,66,68,70,72
informing of final decision 75
notification 27, 56, 57, 59, 60, 61,62, 63,114
reconsideration 12,76, 77,78, 81
time frames 64, 65, 85
quality of life 23
railway 134,138
residence. see place of residence
residents 22, 61
review body 110
administrative 18
executive 95
SEA. see strategic environmental assess-
ment
standing
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impairment of right 99, 106
NGOs. see NGOs legal standing
state aid 12, 42, 81,100, 105, 107
state companies 17
strategic environmental assessment 57,
65, 97,104, 107,108, 109
street action 32, 33
thermal power stations 127,128
third parties 32, 39, 42,100, 112
tourism 97
transboundary
context 28, 33, 56, 64,102
impact 60
procedure 56, 61
risks 22
translation 33, 39
ultrahazardous activity 22, 23, 59, 63, 77
waste 20, 60, 62, 64, 68, 71,77, 83,101,102
wind 49, 67,107,135
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