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Introduction

There are different types of liability in European Union law (civil or criminal, private or state). State
liability is a Union doctrine which allows an individual to claim damages from a Member State for
non-compliance with Union law.! On private liability, both natural and legal persons can be liable for
damages, harm and offences they have committed. This liability can be of a criminal, civil or
administrative nature. The aim of civil liability is to compensate victims or address the harm done,
whereas criminal liability is intended to punish and deter criminal behaviour. Civil liability cases are
brought by private parties, while criminal liability cases are initiated by governments or public
authorities. Administrative sanction systems, which are dealt out by administrative authorities, are
also in the realm of public law and come into play when an offence cannot be punished by criminal
law, but is instead punishable, for example, by a fine, suspension, restriction, cancellation or
revocation of an authorisation (e.g. approvals, licences, permits, registrations, etc.), and can be of a
remedial, punitive or deterrent nature.? Administrative sanctions are preferred to criminal ones, when
considered sufficiently effective, proportionate and dissuasive.®

Environmental liability, according to the Environmental Liability Directive (ELD),* applies to
environmental damage and/or the risk of environmental damage resulting from commercial activities,
once it is possible to establish a causal link between the damage and the activity in question.
Environmental damage may be direct or indirect damage caused to the aquatic environment, flora
and fauna and natural habitats protected by the Natura 2000 network,® as well as direct or indirect
contamination of the soil, which could lead to a serious risk to human health. Environmental liability

" The Court of Justice of the European Union (CJEU) established state liability in its Francovich judgement (C-6/90),
and also laerid down the conditions for its application as follows: (i) There should be a Union act intended to grant
rights to individuals; (ii) the content of those rights must be identifiable; (iii) there should be a causal link between
the loss suffered by an individual and a breach by a member state. The Court, later, restricted the application of
the doctrine of state liability by confining it to sufficiently serious breaches (Brasserie du Pécheur, C-46/93). On the
other hand, the application of the doctrine has been extended to breaches of Union law by national courts
(Kdbler, C-224/01).

2Jansen, O. (Ed.) (2013). Administrative Sanctions in the European Union. Intersentia.

3 EC Communication COM(2011) 573 final Towards an EU Criminal Policy: Ensuring the effective implementation
of EU policies through criminal law’, 10 and 11: “If EU action is required, the EU legislator needs to decide whether
criminal sanctions are necessary or whether common administrative sanctions are sufficient.(...) The efficiency of
the sanction system must be considered (...). The type of sanction that is considered to be the most appropriate to
reach the global objective of being effective, proportionate and dissuasive should be chosen. An administrative
sanction can often be decided and executed without delay, and lengthy and resource demanding procedures can
thereby be avoided. Administrative sanctions may for this reason be considered in areas where, for example, the
offence is not particularly severe or occurs in large numbers as well as in areas where administrative sanctions
and procedures are suitable for other reasons (e.g. complex economic assessments). In many cases,
administrative law also provides for a broader range of possible sanctions, from fines and suspension of licences
to exclusion from entitlement to public benefits, which can be tailored to the specific situation. In many cases,
administrative sanctions may therefore be sufficient or even more effective than criminal sanctions.”

4 Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on environmental liability
with regard to the prevention and remedying of environmental damage.

> Natura 2000 is a network of protected areas covering Europe's most valuable and threatened species and
habitats. It is the largest coordinated network of protected areas in the world, extending across all 27 EU Member
States, both on land and at sea. The sites within Natura 2000 are designated under the Birds and the Habitats
Directives. For more information, please see: https://www.eea.europa.eu/themes/biodiversity/natura-2000/the-
natura-2000-protected-areas-network
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is an application of the ‘polluter pays’ principle as set out in Article 191(2) of the Treaty on the
Functioning of the European Union (TFEU). As the ELD deals with ‘pure ecological damage), it is based
on the powers and duties of public authorities. The Environmental Liability Directive (ELD) follows an
administrative liability approach, rather than civil liability. The authorities determine and assess the
extent of environmental damage and agree with those responsible for the damage (or threat thereof)
and the preventive or remediation measures to be taken (the focus is restoration in kind: restore,
rehabilitate or replace damaged natural resources and/or impaired services). The ELD does not cover
criminal liability (see section 2.2) or liability for traditional civil law damage which falls under national
law (such as property damage, personal injury, economic loss).®

This report will analyse the different environmental liability regimes available in European Union law,
explore compensation rights for victims of harm relating to environmental degradation and pollution,
and identify which actors are liable according to different pieces of legislation. The regimes that will
be analysed will be the Environmental Liability Directive (ELD), the recent Corporate Sustainability
Due Diligence Directive (CSDDD),” which established compensation rights for victims of corporate
harm (including failure to conduct due diligence which results in negative environmental impacts),
and the most recent iterations of the Ambient Air Quality Directive (AAQD)® and the Industrial
Emissions Directive (IED),® which both feature compensation rights for individuals if emissions exceed
the established legal limits. In parallel to the environmental liability regimes outlined above, EU law
also contains a criminal liability regime, established by the Environmental Crime Directive (ECD),*
which will be explored in this report as well.

It is important, at this stage, to establish that there is a difference between compensation rights and
environmental liability as defined in the ELD. The ELD configures a regime of administrative liability,
where damage is compensated primarily by restoring things to their previous state - it aims at
ensuring that the financial consequences of certain types of harm caused to the environment will be
borne by the responsible economic operator. Compensation mechanisms relate to more traditional
civil liability for personal injury and damage to property in connection with harmful environmental
effects (which is left to the discretion of national law by the ELD).

The purpose and aim of this report is to identify all of the responsible actors according to the different
environmental liability regimes established by EU law, as well as potential gaps and oversights in the
environmental liability legislation itself. With any piece of legislation, workability is what determines
its effectiveness, so this report will also look at which actors can trigger the liability regimes (who has
standing), as well as the role of NGOs in the enforcement of these liability regimes.

6 Recital 14 of the Directive specifically excludes traditional damage: ‘This Directive does not apply to cases of
personal injury, to damage to private property, or to any economic loss and does not affect any right regarding
these types of damage.’

7 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859.

& Directive 2008/50/EC of the European Parliament and of the Council of 21 May 2008 on ambient air quality and
cleaner air for Europe.

9 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial
emissions (integrated pollution prevention and control).

19 Directive (EU) 2024/1203 of the European Parliament and of the Council of 11 April 2024 on the protection of
the environment through criminal law.



Methodology

The EU has adopted a range of pieces of legislation laying out environmental liability, from the
Environmental Liability Directive (ELD), to the Industrial Emissions Directive (IED), Ambient Air
Quality Directive (AAQD), Corporate Sustainability Due Diligence Directive (CSDDD), and the
Environmental Crime Directive (ECD). These provisions vary in terms of which different actors can be
held liable for environmental harm/damage, and which kinds of liability apply (administrative, civil or
criminal). Allinstruments analysed are Directives, which means they require transposition by Member
States, which entails a certain level of discretion. Comparisons will be drawn between the different
Directives and their respective liability regimes, with the aim of drawing a clear picture of all the actors
covered by the EU’s environmental liability regimes, as well as identifying potential gaps in EU law
in implementing the 'polluter pays' principle in accordance with the Treaties.

Importantly, it must be said that it is hard to find ways to measure the effects legal policies have on
environmental protection, or account for the precise practical impact that the implementation of these
EU Directives has on the environment, and this will not be attempted. Rather, this report’s analysis
will be strictly legal and will focus on which actors can be held liable for environmental harm under
the different legal instruments in force in the European Union which actors have standing to initiate
liability procedures or to claim compensation, and the compliance of the EU environmental liability
legislation (aforementioned Directives) with the EU Treaties.



1. The European
environmental liability
regime: the
Environmental Liability
Directive

1.1 Background

The main idea of the ‘polluter pays’ principle is to allocate the cost of preventing, managing and
remediating pollution to the person responsible for it. The Organisation for Economic Co-operation
and Development (OECD) introduced the principle in 1972 in the context of international trade. The
need for a European environmental liability regime became apparent through a number of
environmental disasters, starting with an accident at an industrial site in Seveso!![] [J[]9, followed by
decades of controversial and conflictual negotiations, which are reflected in the final text[J[])**] The
ELD has been in force since 2007 (date of publication in the Official Journal — L143/56 —
30.4.2004)[JThe text of the Directive allows for a wide margin of appreciation , with several key
aspects being left to the Member States in its implementation (art. 192 TFEU). A study has found that
there has been an overly wide margin of discretion of the environmental authorities, and Member
States can in effect act as screening actors. This means that Member States can act as gatekeepers

and [0*3[.

" The Seveso accident, alongside others, also lead to the adoption of the Directive 2012/18/EU of the European
Parliament and of the Council of 4 July 2012 on the control of major-accident hazards involving dangerous
substances (The Seveso-IlI Directive).

12 The European Directive on Environmental Liability - “Polluter Pays™: from principle to practice? An Environmental NGO
commentary on the Environmental Liability Directive: its adoption at EU level and what it means for the future, BirdLife
International and WWEF, July 2004, available at:
https://wwfeu.awsassets.panda.org/downloads/environmentalliabilityjuly2004.pdf

3 Alge, Thomas, et al. Improving Implementation and the Evidence Base for the ELD. Edited by Sandor Fulop,
European Commission, 2021., p. 39. The study found that in some Members States, such as France, the provisions
of the transposing national law were written so as not to be applied, given the wording and the multiple
exceptions permitted.
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The purpose of the ELD is to implement the 'polluter pays' principle and the prevention principle. Its
raison d’étre is not so much to be a civil liability regime as a reparation or restoration administrative
regime, such as in the Lugano Convention.'* The spirit of the law is to serve as a strong incentive to
prevent damage occurring in the first place, dissuade damage and/or pollution with the threat of
administrative liability, and to support other EU environmental laws that are designed to protect the
environment. It aims to achieve this by making businesses that damage the environment legally and
financially accountable for that damage.!® Unlike existing laws in this area, which mainly depend on
ownership and the monetary value of property, the Directive also covers biodiversity damage. The
Directive does not give private parties a right of compensation as a consequence of environmental
damage or of an imminent threat of environmental damage (Article 3(3)).

1.2 The definition of environmental damage

The purported overall aim of the ELD is to prevent® and fully remedy?” damaged natural resources
and their services to the condition that would have existed if no damage had occurred. The focus on
pure ecological damage defines the scope of this liability damage, which is different from the
traditional civil torts liability for which the MS are competent. The ELD defines environmental damage
as damage to protected species and natural habitats, water damage and land damage (Article 2(1)):

e Damage to protected species and natural habitats is “any damage that has significant
adverse effects on reaching or maintaining the favourable conservation status of such
habitats or species”. There are certain exceptions in relation to actions that were authorised
by the relevant authorities under the Habitats and Wild Birds Directives or under equivalent
national legislation, and there are additional rules for assessing the “significance of such
[adverse] effects” (Article 2(1)(a) and Annex |);

e Water damage is “any damage that significantly adversely affects the ecological, chemical
and/or quantitative status and/or ecological potential, as defined in the [Water Framework]
Directive 2000/60/EC, of the waters concerned”. Adverse effects where Article 4(7) of the
Water Framework Directive applies are excluded (Article 2(1)(b));

14 The Convention on civil liability for damage resulting from activities dangerous to the environment (Lugano
Convention) from 1993 is a Council of Europe instrument which provides for strict liability for damage caused by
activities dangerous to the environment, including activities conducted by public authorities. By the definition of
“measures of reinstatement,” (Article 2.8 of the Lugano Convention) the Lugano Convention paves the way for
compensation of damage to the environment per se;

Hinteregger M. International and supranational systems of environmental liability in Europe. In: Hinteregger M,
ed. Environmental Liability and Ecological Damage In European Law. The Common Core of European Private Law.
Cambridge University Press; 2008:3-32;

Ehlers, P. (2007). Origins and Compensation of Marine Pollution — A Survey. In: Basedow, J., Magnus, U. (eds)
Pollution of the Sea — Prevention and Compensation. Hamburg Studies on Maritime Affairs, vol 10. Springer,
Berlin, Heidelberg. https://doi.org/10.1007/978-3-540-73396-6_9, page 120.

'5 Article 1 of the Directive states: ‘The purpose of this Directive is to establish a framework of environmental
liability based on the ‘polluter pays’ principle, to prevent and remedy environmental damage’.

16 Article 5.

7 Article 6. Remedial measures are defined by Article 2.11 as "any action, or combination of actions, including
mitigating or interim measures to restore, rehabilitate or replace damaged natural resources and/or impaired services,
or to provide an equivalent alternative to those resources or services as foreseen in Annex II;"


https://doi.org/10.1007/978-3-540-73396-6_9,

e Land damage is “any land contamination that creates a significant risk of human health being
adversely affected as a result of the direct or indirect introduction, in, on or under land, or
substances, preparations, organisms or micro-organisms (Article 2(1)(c)).

Damage is, basically, a direct or indirect measurable adverse change (Article 2(2)). There are many
laws from the EU environmental acquis which further define the scope of the ELD, such as the Wild
Birds Directive; the Habitats Directive the Water Framework Directive the Marine Strategy
Framework; and the Industrial Emissions Directive.'®

In March 2021, the Commission adopted guidelines!® that clarify the scope of the term ‘environmental
damage’ in the ELD. The guidelines are based on the established caselaw.?°

It is noteworthy to point out that there is potentially a lot of environmental damage which is not
covered in the scope of the ELD (such as climate change or waste).?! Additionally, the Directive does
not apply to diffuse pollution (Article 4(5)). The under-usage of the ELD can be partly attributed to
its narrowly defined scope.?? Under the ELD, liability (except for biodiversity damage in certain
circumstances) only affects operators of activities listed in Annex Ill of the Directive. The list does not
cover fracking or oil pipelines, coal mining, aquaculture or agriculture, for example, or operators of all
the activities/projects listed in the annexes of the EIA Directive. This necessarily restricts the scope of
the ELD, thereby potentially making it less effective in meeting its stated objectives. Another deep
procedural legal problem is that, while the burden of proof keeps resting on the shoulders of the
national environmental authorities, instead of being shifted to the side of the responsible operators,

'8 Other laws related to ELD or amending it include:

- Regulation (EU) 2019/1010 on the alignment of reporting obligations in the field of legislation related to
the environment

- Directive 2003/4/EC on public access to environmental information

- Environmental Crime Directive

- Seveso lll Directive

- Environment Impact Assessment Directive

- Waste Framework Directive

- Non-Financial Reporting

- Proposal for a Directive on Sustainable Corporate Due Diligence Directive

- Taxonomy Regulation

- Directive 2006/21/EC on the management of waste from extractive industries

- Directive 2009/31/EC on the geological storage of carbon dioxide

- Directive 2013/30/EU on safety of offshore oil and gas operations
9 Commission Notice Guidelines providing a common understanding of the term ‘environmental damage’ as
defined in Article 2 of Directive 2004/35/EC of the European Parliament and of the Council on environmental
liability with regard to the prevention and remedying of environmental damage 2021/C 118/01 (C/2021/1860).
Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52021XC0407%2801%29&qid=1617956961808
20 The list of relevant cases can be found here: https://circabc.europa.eu/ui/group/cafdbfbb-a3b9-42d8-b3c9-
05e8f2c6abfe/library/55676701-9577-43e8-bbb2-8430ec87adfb
21 Alge, Thomas, et al. Improving Implementation and the Evidence Base for the ELD. Edited by Sandor Fulop,
European Commission, 2021., p. 38.
22 Faure, M. G. (2022). Environmental Liability of Companies in Europe. Arizona Journal of International and
Comparative Law, 39(1), 1-152, available at
https://cris.maastrichtuniversity.nl/ws/portalfiles/portal/89526289/03 39.1_Faure_Final_.pdf



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:31992L0043
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02000L0060-20141120%20
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02008L0056-20170607%20
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02008L0056-20170607%20
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32010L0075
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC0407%2801%29&qid=1617956961808
https://circabc.europa.eu/ui/group/cafdbfbb-a3b9-42d8-b3c9-05e8f2c6a6fe/library/55676701-9577-43e8-bbb2-8430ec87adfb
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R1010
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32003L0004
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32008L0099%20
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0018%20
https://ec.europa.eu/environment/eia/pdf/EIA_Directive_informal.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02008L0098-20180705%20
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0095%20
https://ec.europa.eu/info/publications/proposal-directive-corporate-sustainable-due-diligence-and-annex_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32020R0852&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32006L0021
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32009L0031
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013L0030
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC0407%2801%29&qid=1617956961808
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC0407%2801%29&qid=1617956961808
https://circabc.europa.eu/ui/group/cafdbfbb-a3b9-42d8-b3c9-05e8f2c6a6fe/library/55676701-9577-43e8-bbb2-8430ec87adfb
https://circabc.europa.eu/ui/group/cafdbfbb-a3b9-42d8-b3c9-05e8f2c6a6fe/library/55676701-9577-43e8-bbb2-8430ec87adfb
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the tremendous burden of financial and other resources constitutes a big handicap.?® For NGOs, this
is a notable problem of providing proof.?

While the ratio legis of ELD was to harmonise fragmented environmental liability regimes, Article 16
establishes that: ‘ This Directive shall not prevent Member States from maintaining or adopting more
stringent provisions in relation to the prevention and remedying of environmental damage, including
the identification of additional activities to be subject to the prevention and remediation requirements
of this Directive and the identification of additional responsible parties’. This provision emphasises
that the ELD did not mean to replace national liability regimes but to complement them.?®

Observations / Gap analysis

Significance threshold: The precautionary principle and the principle that preventive action should be
taken are core principles of EU environmental law (Article 191(2) TFEU) which are not properly
incorporated in the current text of the ELD, as it predates the Treaty of Lisbon. The ELD should reiterate
the importance of applying the precautionary principle in relation to any uncertainties surrounding the
determination of whether damage meets the required ‘significance thresholds’, particularly as the need
to meet ‘significance thresholds’ is a major obstacle to the ELD’s effective implementation in relation to
all types of environmental damage.?®

1.3 Responsible actors

The Directive defines an operator as any natural or legal, private or public person who operates or
controls the “occupational activity”” or to whom decisive economic power over the technical
functioning of the activity has been delegated, including permit holders and similar persons.?® Case

2 Justice and Environment, Observations on the Implementation of the Environmental Liability Directive.
Environmental Liability, p. 7.

24 Alge, Thomas, et al. Improving Implementation and the Evidence Base for the ELD. Edited by Sandor Fulop,
European Commission, 2021., p. 39.

% Barbara Pozzo, Liability for environmental harm in Europe: towards a harmonised regime?, Hitotsubashi Journal of
Law and Politics 44 (2016), pp.43-65, page 58.

%6 Report from the Commission to the Council and the European Parliament under Article 18(2) of Directive
2004/35/EC on environmental liability with regard to the prevention and remedying of environmental damage
(COM/2016/0204 final), p 5, available at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM%3A2016%3A204%3AFIN

27 Article 2(7): ‘occupational activity’ means any activity carried out in the course of an economic activity, a business or
an undertaking, irrespectively of its private or public, profit or non-profit character;

28 Article 2(6): ‘operator’ means any natural or legal, private or public person who operates or controls the occupational
activity or, where this is provided for in national legislation, to whom decisive economic power over the technical
functioning of such an activity has been delegated, including the holder of a permit or authorisation for such an activity
or the person registering or notifying such an activity;

10
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law of the CJUE has further defined the concept of 'operator' according to the ELD, not precluding the
application of more stringent national legislation (C-534/13 Fipa).?®

The Directive obliges “operators” of “occupational activities” to prevent or to remedy environmental
damage they cause or are likely to cause. Environmental damage could be to water, soil or
biodiversity. The rules on when operators are liable for the specific types of damage are complex:

Only operators of a specified list of dangerous occupational activities (Annex lll) are caught in relation
to the entire range of environmental damage. In those cases, liability is “strict”, which means operators
are liable irrespective of whether or not they are at fault. All operators (i.e. not only those caught by
Annex lll activities) can be liable for biodiversity (but not water and soil) damage, but only if they have
been at fault. Consequently, if an operator of an activity not listed in Annex Ill causes biodiversity
damage without being at fault, or if he causes soil or water damage, he will not be caught by the
Directive. The list of dangerous activities contained in Annex Il of the Directive consists of a list of EU
Directives and Regulations on dangerous activities, e.g. in relation to the International Plant
Protection Convention, waste, water pollution, water abstraction, dangerous substances, air pollution,
GMOs.

Where several parties have contributed to the environmental damage, costs are allocated in line with
the relevant Member State’s rules on apportionment of liability (Article 9).

Operators can be required by the designated Competent Authorities to carry out an own assessment
and to supply necessary information and data, and operators and third parties can also be required
to carry out the necessary preventive or remedial measures.

Preventive measures are “any measures taken in response to an event, act or omission that has
created an imminent threat of environmental damage, with a view to preventing or minimising that

291n C-534/13 Fipa , the CJEU decided on whether the EU principles of environmental law, as set out in Article
191(2) TFEU and in Directive 2004/35, in particular the ‘polluter pays' principle, must be interpreted as precluding
national legislation such as that at issue in the main proceedings, which, in cases where it is impossible to identify
the polluter of a plot of land or to have that person adopt remedial measures, does not permit the competent
authority to require the owner of the land (who is not responsible for the pollution) to adopt preventive and
remedial measures, that person being required merely to reimburse the costs relating to the measures
undertaken by the competent authority within the limit of the market value of the site, determined after those
measures have been carried out. Persons other than those defined in point (6) of Article 2 of Directive 2004/35 —
namely, those who do not carry out an occupational activity, within the meaning of point (7) of Article 2 of that
directive — fall outside the scope of the directive as defined in Article 3(1)(a) and (b) thereof (para. 52). In that
regard, it should be borne in mind that, under Article 8(3)(a) of Directive 2004/35, read in conjunction with recital
20 thereto, the operator is not required to bear the costs of preventive or remedial action taken pursuant to that
directive if he can prove that the environmental damage was caused by a third party, and occurred despite the
fact that appropriate safety measures were in place, or resulted from an order or instruction emanating from a
public authority (see, to that effect, judgment in ERG and Others, EU:C:2010:126, paragraph 67 and the case-law
cited, and order in Buzzi Unicem and Others, EU:C:2010:129, paragraph 46), para 58. Where no causal link can be
established between the environmental damage and the activity of the operator, the situation falls to be governed
by national law (para.59), which in this case the legislation at issue in the main proceedings does not permit the
competent authority to compel owners who are not responsible for pollution to adopt remedial measures, merely
providing in that regard that an owner may, in those circumstances, be required to reimburse the costs relating to
the actions undertaken by the competent authority, within the limit of the value of the land, determined after
those measures have been carried out (para. 62, 63).

See also ERG and Others, EU:C:2010:127, paragraph 46.
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damage” (Article 2(10)). Remedial measures are "any action, or combination of actions, including
mitigating or interim measures to restore, rehabilitate or replace damaged natural resources and/or
impaired services, or to provide an equivalent alternative to those resources or services as foreseen
in Annex Il " (Article 2(11)).

Observations

There is an important issue that should be addressed at this stage, and that is financial security
instruments. The 'polluter pays’ principle is one of the key principles underlying the EU’s environmental
policy and enshrined in the TFEU. However, the EU budget is sometimes used to fund clean-up actions
that should have been borne by polluters, as shown by the 2021 report of the European Court of
Auditors.3° The ELD does not require Member States to make financial security instruments mandatory
(Article 14), even though these may be one of the most effective ways to encourage stakeholders to
apply the ELD rules.3! The use of mandatory financial security instruments incentivises the operators to
reduce environmental damage by forcing a precautionary approach while also providing a safety net
when environmental damages occur. The risk that companies go bankrupt before they can be held
accountable for the damage they have inflicted is high, and a Resolution by the European Parliament
calls for the problem of insolvency to be addressed through mandatory financial security instruments.3?
An argument for mandatory financial guarantees can be made for fully or partially state-owned operators
since the financial security mechanisms for such operators are usually less stringent than private
businesses. An obligation to have some kind of financial security cover, be it through insurance, dedicated
funds or another mechanism, would create a strong incentive to operate in an environmentally friendly
fashion, thus preventing environmental damage.®® In the case of insurance, for example, premiums and
operating requirements set by insurers, would achieve this. In addition, where an operator does cause
environmental damage, financial security cover would guarantee that the damage is remedied. In the
absence of proper rules making the state responsible for remedying environmental damage where the
polluter does not or cannot do so (“subsidiary state responsibility”), this is especially important. When
the operator has not complied with the competent authority’s requests for action, or he cannot be
identified or is not required to bear the costs under the Directive, for example, in cases of threatened
damage, the authority may itself take preventive measures (Article 5(4)). Where the environmental
damage has already taken place, the authority may itself take remedial measures only as a last resort
(Article 6(3)). However, in both cases the Directive also says (Article 5(3)(d) and 6(2)(e)) that the authority
may take remedial/preventive measures at any time. This creates a potential conflict between the two
provisions.

30 European Court of Auditors' Special Report No 12/2021, "The Polluter Pays Principle: Inconsistent application
across EU environmental policies and actions”.

31 Alge, Thomas, et al. Improving Implementation and the Evidence Base for the ELD. Edited by Sandor Fulop,
European Commission, 2021., p. 198.

32 European Parliament resolution of 26 October 2017 on the application of Directive 2004/35/EC of the European
Parliament and of the Council of 21 April 2004 on environmental liability with regard to the prevention and
remedying of environmental damage (the ‘ELD’) (2016/2251(IN1)), paragraph 29: "Calls on the Commission to
introduce mandatory financial security, e.g. a mandatory environmental liability insurance for operators and to develop
a harmonised EU methodology for calculating the maximum liability thresholds, taking account of the characteristics of
each activity and its surrounding area; calls, in addition, on the Commission to consider the possibility of establishing a
European fund for the protection of the environment from damage caused by industrial activity governed by the ELD,
without undermining the polluter-pays principle, for insolvency risks and only in cases where financial security markets
fail; considers that the same should apply to cases of large-scale accidents, when it is impossible to trace the operator
responsible for the damage; "

3 European Commission, Directorate-General for Environment 2020: Improving Financial Security in the Context
of the Environmental Liability Directive. Luxembourg: Publications Office of the European Union.
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1.4 Liability regimes

As the ELD deals with ‘pure ecological damage), it is based on the powers and duties of public
authorities. The Environmental Liability Directive (ELD) follows an administrative liability approach,
rather than civil liability. The authorities determine and assess the extent of environmental damage
and agree with those responsible for the damage (or threat thereof) and the preventive or remediation
measures to be taken (the focus is restoration in kind: restore, rehabilitate or replace damaged natural
resources and/or impaired services). The ELD does not cover criminal liability (see section 2.2) or
liability for traditional civil law damage which falls under national law (such as property damage,
personal injury, economic loss).3*

The ELD imposes the following obligations on operators responsible for the damage (or immediate
threat thereof):

- prevention in case of an imminent threat of damage;

- immediate limitation measures;

- remediation measures, including primary, complementary and compensatory remediation;

- Primary remediation refers to any remedial measure that takes place at the affected site and
returns the damaged natural resources and/or impaired services to the original condition. If
primary remediation does not fully return the damaged site to its original condition,
complementary remediation measures should be taken at another site possibly
geographically linked to the damaged one. If full remediation is delayed, compensatory
remediation measures should be taken for the interim loss of natural resources and services
(ie, losses which result from the fact that the damaged natural resources and/or services are
not able to perform their ecological functions or provide services to other natural resources
or to the public until the environment is restored®);

- As for damage to soil, Annex |l establishes that the necessary measures shall be taken to
ensure, as a minimum, that the relevant contaminants are removed, controlled, contained, or
diminished so that the contaminated land, taking account of its current use or approved future
use at the time of the damage, no longer poses any significant risk of adversely affecting
human health®®,

Two systems of liability have been created:
- A system with no fault to be proven: this applies to dangerous or potentially dangerous

commercial activities listed in EU law (Annex ll). Here, the operator may be held liable even
if he has committed no fault;®”

34 Recital 14 of the Directive specifically excludes traditional damage: ‘This Directive does not apply to cases of
personal injury, to damage to private property, or to any economic loss and does not affect any right regarding
these types of damage.’

35 Annex 11(1)(d).

36 Annex 11(2).

37 However, the competent authority’s obligation to establish a causal link applies in the context of the system of
strict environmental liability of operators as well (see judgment in ERG and Others, EU:C:2010:126, paragraphs 63
to 65, and order in Buzzi Unicem and Others, EU:C:2010:129, paragraph 45).
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- A system where evidence of a fault or negligence must be presented: this applies to all other
commercial activities where species and natural habitats protected under EU law have been
damaged or are at imminent risk of damage. The operator is only liable if he has committed
a fault or has been negligent.

Itis the restoration of environmental damage that is one of the main aims of the Directive. This means
that the fundamental aim is to return the damaged natural resource to or towards its baseline
condition (“primary remediation”) (Annex Il, para 1(a) and 1.1.1). If the damage cannot be fully
restored, “complementary remediation” is to be undertaken which aims to provide a similar level of
natural resources and/or services, including, as appropriate, at an alternative site, as would have been
provided if the damaged site had been returned to its baseline condition (Annex Il, para 1(b) and
1.1.2).

However, the Directive also introduces the concept of “compensatory” remediation, which consists of
the compensation of “interim losses”. This is to compensate for the interim loss of natural resources
and services pending recovery and it will consist of additional improvements to protected natural
habitats and species or water either at the damaged site or at an alternative site. It will not consist of
financial compensation to members of the public (Annex Il, para 1(c) and 1.1.3).

Observation

The application of liability should be further extended by imposing a duty on competent authorities to
identify cases of environmental damage and to require operators to take preventive and remedial
measures, thereby furthering the implementation of the Precautionary Principle and the principle that
preventive action (Article 191(2) TFEU).

1.4.1 Strict liability for operators carrying out dangerous activities

Operators carrying out dangerous activities listed in Annex Ill of the Environmntal Liability Directive
(article 3(1)(a)), or carrying out activities other than those listed in Annex Il which cause damage to
protected species and natural habitats or pose an imminent threat occurring by reason of any of those
activities (article 3(1)(b)) fall under strict liability, which means there is no need to prove fault or
negligence. Establishing a causal link between the activity and the damage, however, is still
required.>®

Observation

To implement the 'polluter pays’ principle and to make operators responsible for environmental damage
they cause on the basis of strict liability, as well as creating strong incentives to prevent such damage
from occurring in the first place, the threat of liability must be genuine. However, the current wording of
the ELD creates damage thresholds that are excessively high and unclear - the different interpretations

38 In ERG and Others (C-378/08), the CJEU clarified that the ELD does not preclude national legislation that allows a
regulator to presume that, because an operator's installation is close to the polluted area, there is a causal link
between the operator and the pollution but that, before requiring such an operator to carry out remediation
works, the regulator must, inter alia, establish a causal link between the activities of the operator and the
pollution, in accordance with national rules on evidence.
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and the application of the 'significance threshold' for environmental damage has been identified as main
reason for the uneven application of the Directive.3®

1.4.2 Fault-based liability for other operators

Operators carrying out other occupational activities than those listed in Annex Il are liable for fault-
based damage or negligence to protected species or natural habitats. Establishing a causal link
between the activity and the damage is required.

1.5 Liability elements
1.5.1 Causality link

The Directive, in its recital 13,%° emphasises that not all forms of environmental damage can be
remedied through liability, noting that in order for the latter to be effective, there must be one or more
identifiable polluters and stating that the damage should be concrete and quantifiable and that a
causal link between the damage and the identified polluter should be established.*!

The Directive further provides for (Article4(5)) the necessity of a well determined causal link: ‘This
Directive shall only apply to environmental damage or to an imminent threat of such damage caused
by pollution of a diffuse character, where it is possible to establish a causal link between the damage
and the activities of individual operators.’ The Directive only applies to environmental damage or to
an imminent threat of such damage caused by pollution of a diffuse character where it is possible to
establish a causal link between the damage and the activities of individual operators.

Observation

The ELD places the burden of proof on the shoulders of the national environmental authorities, instead
of being shifted to the side of the responsible operators. This, in conjunction with the large financial
resources needed to remediate environment damages, leads to the poor implementation of the ELD and

39 Report from the Commission to the Council and the European Parliament under Article 18(2) of Directive
2004/35/EC on environmental liability with regard to the prevention and remedying of environmental damage
(COM/2016/0204 final), p 5, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM%3A2016%3A204%3AFIN

40.(13) Not all forms of environmental damage can be remedied by means of the liability mechanism. For the latter to be
effective, there need to be one or more identifiable polluters, the damage should be concrete and quantifiable, and a
causal link should be established between the damage and the identified polluter(s). Liability is therefore not a suitable
instrument for dealing with pollution of a widespread, diffuse character, where it is impossible to link the negative
environmental effects with acts or failure to act of certain individual actors.

41 The CJEU has further clarified that, as follows Articles 4(5) and 11(2) of Directive 2004/35, read in conjunction
with recital 13 thereto, in order for the environmental liability mechanism to be effective and for remedial
measures to be required of an operator, the competent authority must establish a causal link between the activity
of one or more identifiable operators and concrete and quantifiable damage, irrespective of the type of pollution
at issue (see, to that effect, judgment in ERG and Others, EU:C:2010:126, paragraphs 52 and 53, and order in Buzzi
Unicem and Others, EU:C:2010:129, paragraph 39).
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hence the 'polluter pays' principle. A far more effective approach would be to reverse the burden of proof
and require the operators to prove they are not to blame for the damage.*?

1.5.2 Prescription/limitation period

Article 17 establishes the rules concerning the ‘Temporal application’ of the Directive. The Directive
shall not apply to damage caused by an emission, event, or incident that took place before the
entrance into force of the Directive, nor to damage caused by an emission, event, or incident which
takes place subsequent to the entrance into force when it derives from a specific activity that took
place and finished before the said date, nor too those damages if more than 30 years have passed
since the emission, event, or incident, resulting in the damage, occurred.*® In addition, competent
authorities must recover the costs of any measures they have taken under the Directive from the
operator within five years from the date on which those measures have been completed or the
liable operator, or third party, has been identified, whichever is the later (Article 10). For recovery
costs, as prescribed by Article 10 of the ELD, the competent authority is “entitled to initiate cost
recovery proceedings against the operator, or if appropriate, a third party who has caused the
damage or the imminent threat of damage in relation to any measures taken in pursuance of this
Directive within five years from the date on which those measures have been completed or the
liable operator, or third party, has been identified, whichever is the later.”

1.5.3 Defences

A variety of standard defences and exceptions from liability are available to operators, e.g. war, act of
God, national defence (Article 4(1)). 3rd party interference and compulsory orders can lead to an
exemption from the costs of remedial actions (Article 8(3)). Also, the Directive does not apply to
diffuse pollution (Article 4(5)). In addition, the Directive does not apply to environmental damage
arising from an incident covered by a number of international oil pollution conventions if they are in
force in the Member State concerned (Article 4(2)); or caused by activities covered by certain
international treaties on nuclear damage (irrespective of whether the treaties are in force or not)
(Article 4(4)). Also, the Directive is without prejudice to operators’ rights to limit their liability under
international conventions governing the limitation of liability for claims arising out of maritime and
inland shipping accidents (Article 4(3)).

42 |In Raffinerie Mediterranee (ERG) SpA v Ministero dello Sviluppo economico (Cases C379/08 and C-380/08, 2010),
the CJEU in effect explores an alleviation of the burden of proof of national authorities by deciding that MS may
establish a rebuttable presumption of a causal link between contamination and the operator’s activities if
plausible evidence of a link exists; that evidence to establish the link may include location of the operator’s facility
near a contaminated site, and correlation between substances used by the operator and those identified at the
contaminated site; and that the operator may then rebut the presumption by showing that its activities did not
cause the contamination.

41t follows from the first and second indents of Article 17 of Directive 2004/35, read in conjunction with recital 30
thereto, that the directive applies only to damage caused by an emission, event or incident which took place on or
after 30 April 2007, where the damage derives from activities which took place on or after that date or from
activities which took place before that date, but were not brought to completion before that date (see, to that
effect, judgments in ERG and Others, EU:C:2010:126, paragraphs 40 and 41; ERG and Others, EU:C:2010:127,
paragraph 34; and order in Buzzi Unicem and Others, EU:C:2010:129, paragraph 32).
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Furthermore, as a response to sustained political unwillingness on the part of some Member States
to proceed with environmental liability legislation, two clauses exempting polluters from liability
completely were introduced.** These two exceptions can be used by operators to not bear
remediation costs for damage their activities incurred, which are the ‘permit defense’ (article 8(4(a))
and the ‘state-of-the-art defense’ (article 8(4)(b). In such cases, “Member States may allow the
operator not to bear the cost of remedial actions taken pursuant to this Directive where he
demonstrates that he was not at fault or negligent and that the environmental damage” (article 8(4))
and he either had a permit/authorisation for the pollution/damage in case, or the operator
demonstrates their emission/activity was not considered likely to cause environmental damage
according to the state of scientific and technical knowledge at the time when the emission was
released or the activity took place. These two exceptions raise multiple issues.

Article 8(4)(a) - the “permit exemption”

Article 8(4) of the ELD exempts the polluter from clean-up costs for most of the damages caused to
the environment, through operator’s compliance with permits given under the measures listed in
Annex lll. In the case of air pollution, because the environmental damages caused by ‘permitted
pollution’ is far larger than accidental pollution, most of the environmental damage is in effect
exempted under the ELD.

Article 8(4)(b) — the “state-of-the-art exemption”

The current Article 8(4)(b) of the ELD shields companies from liability if they can demonstrate that
their conduct was not considered likely to cause environmental damage according to the state of
scientific and technical knowledge at the time. This defence has limited the effectiveness of the ELD
and inherently limited accountability.*

The introduction of both “compliance with permit” and “state-of —the-art” considerations in this way
directly oppose the “polluter pays” principle. Although operators are still legally liable for
environmental damage they cause, this means nothing if they are automatically absolved from paying
for any of the costs of the necessary remedial actions if they have complied with a permit or operated
according to the “state-of-the-art”.

As already seen, the Environmental Liability Directive has the twin goals of preventing and remedying
environmental damage through the application of the “polluter pays principle”. To achieve this, the
Directive claims to create a “strict liability” regime. This should mean that operators who cause
environmental damage are liable regardless of whether they are at fault, thereby creating a strong
incentive to operate as safely as possible and to prevent environmental damage, but also ensuring

44 The European Directive on Environmental Liability - “Polluter Pays”: from principle to practice? An Environmental NGO
commentary on the Environmental Liability Directive: its adoption at EU level and what it means for the future, BirdLife
International and WWEF, July 2004, page 6, available at:
https://wwfeu.awsassets.panda.org/downloads/environmentalliabilityjuly2004.pdf

45 WWF and BirdLife (July 2004) The European Directive on Environmental Liability - “Polluter Pays”: from principle
to practice? An Environmental NGO commentary on the Environmental Liability Directive: its adoption at EU level
and what it means for the future, p. 7, paragraph b) and p.8, available at:
https://wwfeu.awsassets.panda.org/downloads/environmentalliabilityjuly2004.pdf
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that damage is remedied by the person who causes it and not at the tax payer’s expense (i.e. by
making the polluter pay). However, the Directive derogates from the principle of strict liability with
these exemptions.

Observations

By allowing Member States to exempt the polluter from liability when causing damage to health or the
environment, the ELD transfers the cost of this damage onto the bearer, taxpayers and wider society.
Therefore, the existence of an exemption for ‘permitted pollution’ under the ELD significantly affects the
growth of climate and environmentally friendly industrial production processes by continuing to
incentivise environmentally and socially damaging industrial processes. This is in conflict with the
objectives of the European Green Deal,*® which aims to implement the Paris Agreement. The ELD is also
not in line with the objectives of the Zero pollution action plan, which requires a better implementation
of the Polluter Pays Principle.

Both these exceptions have undermined the implementation of the Precautionary Principle as well, and
amount to the introduction of a fault-based liability regime through the back door, in relation to the
obligation to pay for the costs of preventive and remedial measures.

1.6 The role of civil society

1.6.1 Public participation in the remediation process

It is the competent authority that enforces the regime. The competent authority is an authority
designated by each Member State to take action against polluters and enforce the Directive (Article
11). The rules governing the kind of action the authority can ask the operator to take are set out in
Article 5 (preventive action) and Articles 6 and 7 (remedial action). However, individuals and non-
governmental organisations are entitled to notify designated public bodies of any environmental
damage or imminent threat. Natural or legal persons affected or likely to be affected by environmental
damage or having a sufficient interest in environmental decision making, including NGOs, are entitled
to request action by the competent authority in case of environmental damage (Article 12).

1.6.2 NGOs and access to justice

The aforementioned persons (including NGOs) can challenge the action or inaction of a public body
to prevent and remedy environmental damage via judicial review proceedings (Article 13). Competent
authorities are not required to identify instances of environmental damage or take action against
operators of their own accord. This entails a reliance on either operators or environmental
organisations being sufficiently well informed and resourced to apply and enforce the Directive, thus
creating a danger of a complete lack of application and enforcement of the Directive due to a
governance vacuum. Furthermore, although there is a right for the public to access justice in the text
of the current Directive, the poor implementation of this right across the EU generally has meant that
access to justice under the ELD is not always guaranteed. Moreover, Member States have the
discretion to take away Article 12 rights from NGOs in the case of imminent threat of damage (Art

4 COM/2019/640 final, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1576150542719&uri=COM%3A2019%3A640%3AFIN
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12(5)), which is when such rights would be most useful to NGOs and most beneficial to the protection
of the environment. Furthermore, in the current version of the Directive, NGOs do not have the right
to bring actions in court against operators in cases of imminent threat of environmental damage.

Observations
The public's right of access to information, guaranteed to EU citizens under the Aarhus Convention, must
be expressly incorporated into the ELD.
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2. Other liability regimes

2.1 Civil liability regimes

The legislation analysed below mostly establishes compensation regimes not for pure environmental
damage, but rather for situations when breaches of environmental legislation cause health damage,
therefore resembling more traditional civil liability regimes.

2.1.1 Industrial Emissions Directive

The Industrial Emissions Directive (IED) is considered the main EU instrument regulating pollutant
emissions from industrial installations. The IED covers around 50,000 industrial installations that
account for about 20% of the EU’s overall pollutant emissions into the air, around 20% of pollutant
emissions into water, and approximately 40% of greenhouse gas (GHG) emissions. Large scale
industrial activities (from steel and cement production to the management of waste, and the rearing
of poultry and pigs) are covered in Annex I. According to the European Environment Agency (EEA), in
its updated 2024 briefing*” on the costs to health and the environment from industrial air pollution in
Europe, during the last decade (2012-2021), industrial air emissions had an estimated external cost
of between EUR 2.7 to EUR 4.3 trillion, averaging between EUR 268 to EUR 428 billion per year.
While the Industrial Emissions Directive (IED) sets emission limits for more than 50,000 industrial
installations through a permit system, the polluting companies often do not pay a fair share for their
activities.

The revised text of the IED from 2024 has the potential to ensure that stricter rules are in place, but
importantly, opens up an opportunity to claim compensation rights for affected people. The IED
includes the right for victims whose health has been affected by illegal pollution to be compensated.*®
If implemented effectively, the IED compensation right has the potential to boost compliance, reduce
pollution and where necessary, ensure that affected individuals stand a true chance to seek justice in
court. The compensation could be claimed in case the industry exceeds the legal pollution limits and
the public authorities fail to take efficient action - paving the way towards more stringent application
of the polluter pays principle and could have the indirect effect of ensuring better compliance with
the rules.

Observations
Notably the revision of the Directive failed to include parts of the agriculture sector, in particular industrial
cattle rearing within the scope of the law, leaving ammonia and methane emissions from the sector out.

47 European Environment Agency, Briefing no. 24/2023

Title: The costs to health and the environment from industrial air pollution in Europe - 2024 update
EN HTML: TH-AM-24-001-EN-Q - ISBN: 978-92-9480-624-6 - ISSN: 2467-3196 - doi: 10.2800/912907
EN PDF: TH-AM-24-001-EN-N - ISBN: 978-92-9480-623-9 - ISSN: 2467-3196 - doi: 10.2800/957087.
48 Recital 52-54, Article 79a of the Industrial Emissions Directive
https://data.consilium.europa.eu/doc/document/PE-87-2023-INIT/en/pdf
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2.1.2 Ambient Air Quality Directive

The Ambient Air Quality Directive (AAQD) is a cornerstone of European Union legislation aimed at
regulating and improving air quality across Member States. Its primary objective is to protect human
health and the environment by setting specific air quality standards and emission limits for various
air pollutants, including particulate matter (PM10 and PM2.5), nitrogen dioxide (NO2), sulphur
dioxide (S02), carbon monoxide (CO), lead (Pb), benzene, and ozone (O3). In October 2022, the
European Commission proposed a revised AAQD, with air quality limit values for PM2.5 and NO2
twice the value of the WHO guidelines, to be met by 2030. However, a clear pathway for full
alignment with the WHOQO's guidelines was missing. It is important to note, by way of context, that
air pollution is responsible for around 300,000 premature deaths annually in Europe, making it the
foremost environmental threat to human health. Air pollution contributes to a wide range of health
issues, including heart attacks, strokes, respiratory problems, diabetes, dementia, delayed cognitive
development in children and lung cancer.*®

In the ongoing recast of the Ambient Air Quality Directive (AAQD), the Commission proposal and the
interinstitutional compromise text includes provisions on individuals’ right for compensation
(including the possibility for collective actions).®® Unlike in the case of the IED, in case of air quality
limits violations the compensation right is directed against the competent authorities . The explicit
acknowledgment of the compensation rights is thus complementary to the typical application of the
polluter pays principle focusing on a responsibility of the polluting industry. The successful
implementation of individuals’ right to compensation in the framework of the AAQD would be a
welcome step forward - European citizens would, in principle, be able to hold the authorities
accountable in case they do not ensure legal air quality levels through relevant policies.

Observations

In order to ensure access to justice for individuals it would have been important for the legislator to clarify
what is a sufficient interest to claim compensation, to simplify the amount of evidence that citizens need
to gather, to ensure that the scope of these key provisions included all breaches of the AAQD, and to
provide the right remedies to achieve quick and effective corrective action.

2.1.3 Corporate Sustainability Due Diligence Directive

The Corporate Sustainability Due Diligence Directive (CSDDD), adopted in 2024, introduces
obligations for large companies regarding adverse impacts of their activities on human rights and the
environment, and lays down the liabilities linked to these obligations. The rules concern not only the
companies’ operations, but also the activities of their subsidiaries, and those of their business partners
along the companies’ chains of activities.

49 European Environmental Agency (EIA), Briefing no. 19/2021

Title: Health impacts of air pollution in Europe, 2021

HTML - TH-AM-21-012-EN-Q - ISBN 978-92-9480-404-4 - ISSN 2467-3196 - doi: 10.2800/08097.

0 Commission proposal for the Ambient Air Quality Directives recast (“COM/2022/542", Article 28.
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The CSDDD includes a civil liability regime,5! a crucial element to advance corporate accountability,
ensure judicial remedies and incentivise compliance, as well as administrative liability in the form of
sanctions. The liability regime is tied to compliance with obligations for companies regarding actual
and potential human rights adverse impacts and environmental adverse impacts, with respect to their
own operations, the operations of their subsidiaries, and the operations carried out by their business
partners in companies’ chains of activities. In this section, the focus will be on the environmental
aspects of the liability regimes of the CSDDD.

The fulfilment of some of the due diligence obligations at a company group level is without prejudice
to the civil liability of subsidiaries under this Directive in respect to victims to whom the damage is
caused. If the conditions for civil liability are met, the subsidiary might be held liable for damage
occurred, irrespective of whether the due diligence obligations were carried out by the subsidiary or
by the parent company on behalf of the subsidiary.5?

The Directive leaves the question of burden of proof to national law. As highlighted by the EU
Fundamental Rights Agency®3, Member States’ rules on the burden of proof constitute a major barrier
in these cases, and disclosure. Other major barriers to justice often faced by claimants in business-
related human rights and environmental cases remain unaddressed. In particular, the Directive should
ensure that the limitation periods for bringing liability claims are reasonable, that claimants have
recourse to collective redress mechanisms, that civil society organisations and trade unions are
entitled to bring representative actions on behalf of victims, and that Member States set up
accompanying measures to provide support to claimants.

The Directive rightfully provides that taking remedial action does not preclude the imposition of
sanctions or the triggering of civil liability for damages. In Article 29, the Directive includes a civil
liability regime, a crucial element to advance corporate accountability, allow workers and communities
affected by corporate abuse to obtain judicial remedy, and incentivise compliance with due diligence
obligations. The Directive puts forward a fault-based liability regime, but tort law in Member States
will put the burden of proof for a wide range of evidentiary parts on the claimants, including the
violation of a human right or environmental standard, the harm suffered by the victim, and the causal
link between them. In addition, the Directive does not regulate who should prove whether the
company breached its duty or not. This makes it extremely hard for victims to provide sufficient proof
in court, especially since it requires access to information which is in the hands of the accused
company itself (particularly considering the compliance-focused approach to due diligence measures
in the Directive).

Civil liability applies for the breach of the obligations to identify impacts (Article 8), prioritise them
(Article 9), and prevent or mitigate potential impacts and to end or minimise actual impacts (Articles
10 and 11). Failure to comply with other articles of the Directive does not give rise to civil liability in

51 Article 1(b), Article 22, Interinstitutional File: 2022/0051(COD) from 15 March 2024:
https://data.consilium.europa.eu/doc/document/ST-6145-2024-INIT/en/pdf

52 Recital 16(b), Interinstitutional File: 2022/0051(COD) from 15 March 2024:
https://data.consilium.europa.eu/doc/document/ST-6145-2024-INIT/en/pdf

53 European Union Agency for Fundamental Rights, Business and human rights - access to remedy, October 2020
(see Opinion 1): https://fra. europa.eu/en/publication/2020/business-human-rights-remedies
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the law but arguably should, as they may also lead to damage. The Directive only refers to judicial
recourse for the claiming of damages, but courts may also play a crucial role in providing for injunctive
relief, that is, a remedy that requires a party to act, or restrains a party from acting, in a certain way.
For instance, injunctive relief is needed in the event of a danger to the environment. Irrespectively of
whether the due diligence obligations were carried out by the parent company on the behalf of the
subsidiary or by the subsidiary itself, the subsidiary can still be held liable if the conditions for civil
liability are met, and it continues to be subject to the exercise of the supervisory authority’s powers.5*

The Directive makes liability of overriding mandatory application in cases where the law applicable
to a claim is not the law of a Member State. This would ensure companies can be held liable as per
the Directive, no matter where the harm occurred. This provision can help overcome one common
barrier to justice as seen in previous business-related human rights cases where the application of
foreign law led to the case being dismissed.>® However, this provision only works if the liability regime
set out in the Directive is strong and does not fall short of legislation otherwise applicable.

The scope of the CSDDD is far too narrow, as it does not cover all EU corporations nor the climate
impacts of their full value chains, resulting in a failure to implement the PPP. The CSDDD also does
not adequately address barriers to justice faced by claimants in business-related environmental
cases, which should be remedied by applying the concept of the alleviation of the burden of proof.

The CSDDD also foresees administrative sanctions, which could be applied to companies who fail to
comply, with penalties to be set relative to the company’s turnover (which, if Member States decide
to establish a maximum cap on penalties, should be of at least 5% of the company’s net worldwide
turnover in the previous financial year) (Article 20).

Observations

Major barriers to justice often faced by claimants in business-related human rights and
environmental cases remain unaddressed. Claimants will likely still find it extremely hard to
prove in court the company’s breach of its duties, and the causal link between this and their
harm. The Directive does not ensure a fair distribution of the burden of proof. Companies should
also remain liable, even where they have sought to verify compliance through industry initiatives
and third-party audits — they are only liable if their use of audits and initiatives can’'t be
considered an appropriate measure in the circumstances of the case.

The Directive should introduce a reversal of the burden of proof and clarify that it should be on
the defendant company to clarify its connection to the violation and the harm, and to prove that
it took all appropriate measures.

In addition, civil liability for auditors toward third parties harmed as a result of faulty audits
should be clarified in the transposition/application of the Directive into national laws. It should
also be reconsidered whether any due diligence defence should be available for companies
when harm is caused by their subsidiaries, considering that subsidiaries are part of the corporate
structure, not a business relationship.

54 Recital (22) CSDDD
%5 ECCJ, Suing Goliath, September 2021: https://corporatejustice.org/wpcontent/uploads/2021/09/Suing-Goliath-

FINAL.pdf
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e Ideally, the Rome Il Regulation should be modified so that claimants can opt for the law that is
most favourable to them, as recommended by the EU Fundamental Rights Agency.®®

e A key shortcoming of this Directive is that “pure” environmental damage is not clearly covered,
as Article 29(1) attaches liability to damages caused to a natural or legal person.

%6 European Union Agency for Fundamental Rights, Business and human rights - access to remedy, October 2020
(see Opinion 6): https://fra. europa.eu/en/publication/2020/business-human-rights-remedies
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2.2 Criminal liability: the
Environmental Crime
Directive

2.2.1. Background

Directive 2008/99/EC on the protection of the environment through criminal law was first adopted in
2008, and recently revised in 2023. It provides common minimum rules to criminalise environmental
crime through criminal law. The 2021 revision process was started after the Commission evaluated
the Directive in 2019/20 and found®” that the Directive did not have much effect on the ground.
Namely, the findings stated that, over the previous 10 years, the number of environmental crime cases
successfully investigated and sentenced remained very low, the sanction levels imposed were too
low to be dissuasive, and cross-border cooperation did not take place in a systematic manner. In
addition, the EU Security Union Strategy and the EU Strategy to tackle Organised Crime 2021-2025
include the assessment and revision of the Directive as part of the key actions identified to fight
environmental crime.

2.2.2. Responsible actors

The criminal liability of natural persons (article 5) encompasses criminal penalties such as
imprisonment and other accessory criminal or non-criminal penalties such as fines; the obligation to
reinstate the environment (if restoration is possible) or payment of compensation for the damage to
the environment (if the damage is irreversible or the offender is not in a capacity to carry out such
restoration); temporary or permanent exclusions from access to public funding; temporary bans on
running for elected or public office; withdrawal of permits and authorisations to pursue activities
which have resulted in committing the offence; disqualification from directing establishments of the
type used for committing the offence; and national or Union-wide publication of the judicial decision
relating to the conviction or any sanctions or measures applied (when that is in the public interest).

The criminal liability of legal persons (article 6) is also established for offences referred to in Articles
3 and 4 where such offences have been committed for its benefit by any person who has a leading

57 Commission staff working document, Evaluation of Directive 2008/99/EC of the European Parliament and of the
Council of 19 November 2008 on the protection of the environment through criminal law (Environmental Crime
Directive), SWD (2020) 259 final of 28 October 2020 ( part |, part Il , executive summary ).
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position within the legal person concerned.%® Legal persons can be held accountable for a lack of
supervision and control that has made the commission of an offence referred to in Article 3 and 4 for
the benefit of the legal person possible. Furthermore, the liability of the legal person should not
exclude criminal proceedings against natural persons. The sanctions for legal persons (article 7)
envisaged in this Directive are criminal or non-criminal penalties or measures, including: criminal or
non-criminal fines; an obligation to restore the environment within a given period, if the damage is
reversible, or pay compensation for the damage to the environment, if the damage is irreversible or
the offender is not in a capacity to carry out such restoration; exclusion from entitlement to public
benefits or aid; exclusion from access to public funding, including tender procedures, grants,
concessions and licences; temporary or permanent disqualification from the practice of business
activities; withdrawal of permits and authorisations to pursue activities that resulted in the relevant
criminal offence; being placed under judicial supervision; closure of establishments used for
committing the offence; an obligation to establish due diligence schemes for enhancing compliance
with environmental standards; when there is a public interest, publication of all or part of the judicial
decision relating to the criminal offence committed and the penalties or measures imposed.

The Directive also foresees aggravating (Article 8) and mitigating circumstances (Article 9). On the
aggravating circumstances, the Directive lists, among standard aggravating circumstances in criminal
regimes, "(..Jthe destruction of, or irreversible or long-lasting substantial damage to, an
ecosystem.">®- The same is true for the list of mitigating circumstances, which includes when "the
offender restores the environment to its previous condition, where such restoration is not an
obligation under Directive 2004/35/EC, or, before the start of a criminal investigation, takes steps to
minimise the impact and extent of the damage or remediates the damage."®°

2.2.3. Access to justice

The ECD foresees access to justice for ENGOs and persons affected or likely to be affected by the
criminal offences referred to in the Directive in its Article 15, potentially as a civil party to the criminal
proceedings. The Directive also makes clear that, to this effect, the information on the progress of the
proceedings should be shared with the public concerned, in accordance with their national law.

%8 Recital 15: Where national law provides for it, legal persons should also be held criminally liable for environmental
criminal offences according to this Directive. Member States whose national law does not provide for the criminal liability
of legal persons should ensure that their administrative sanctioning systems provide for effective, dissuasive and
proportionate sanctions types and levels as laid down in this Directive in order to achieve its objectives. Financial
situation of legal persons should be taken into account to ensure the dissuasiveness of the sanction imposed.

59 Article 8(a), with the exception that this aggravating circumstance does not apply to the criminal offences
covered by Article 3(3).
60 Article 9(a)
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2.3 Administrative liability

There are other forms of liability for environmental damages applied in parallel to the ELD, such as
administrative legal procedures that, while not addressing liability as such, can contribute to the
prevention or clean-up of environmental damage. An example of this is the permit system,®! as laws
demanding that operators submit requests for permits mean that in the permitting decision the
features of the operations potentially resulting in environmental damages would, in principle, be
banned. In addition, administrative fines/sanctions can apply, as permits require preventive or
remedial measures, and if there is still a danger of pollution, the public authority may call for
additional measures from the operator or apply administrative sanctions. The conditions of the
permits are that regularly controlled and administrative sanctions are imposed on natural persons or
legal entities causing pollution or degradation of the environment in breach of the provisions of the
national law on environmental liability, irrespective of other civil and criminal liabilities entailed.®?

However, the administrative regime is less comprehensive than an environmental civil or criminal
liability one, as it usually does not allow strict liability. For example, the GDPR allows for national
data protection authorities to impose administrative fines on legal persons. However, the CJEU, in
judgment C-807/21 (Deutsche Wohnen), rejected the possibility of strict liability - authorities can
impose fines only in cases of negligent or wilful conduct, i.e., the authorities cannot impose fines for
'no-fault,' meaning there is no 'strict liability.'). There are other ways in which general administrative
legal sanctions fall short, in comparison to the ELD: In certain cases, such payments have been found
to not be used to rectify damage, but to contribute to the general state budget.®®

&1Alge, Thomas, et al. Improving Implementation and the Evidence Base for the ELD. Edited by Sandor Fulop,
European Commission, 2021. p. 109.
62 Alge, Thomas, et al. Improving Implementation and the Evidence Base for the ELD. Edited by Sandor Fulop,
European Commission, 2021. p. 109.
63 Alge, Thomas, et al. Improving Implementation and the Evidence Base for the ELD. Edited by Sandor Fulop,
European Commission, 2021. p. 110.
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Conclusion

The ELD applies the ‘polluter pays’ principle by allocating the costs of preventing and remediating
pollution (and other environmental damage). Recital 2 of the ELD illustrates the emphasis on cost
allocation by stating that the ‘fundamental principle’ of the ELD is ‘that an operator whose activity
has caused the environmental damage or the imminent threat of such damage is to be held financially
liable, in order to induce operators to adopt measures and develop practices to minimise the risks of
environmental damage so that their exposure to financial liabilities is reduced.” However, as the
European Court of Justice stated in one of the cases concerning the ELD®*: ‘in accordance with the
‘polluter pays’ principle, the obligation to take remedial measures is imposed on operators only
because of their contribution to the creation of pollution or the risk of pollution’. There must be a
causal link, however remote, between an operator and environmental damage in order for the
operator to be liable under the ELD.

There are many obstacles to the implementation of the ‘polluter pays’ principle. One of the difficulties
of implementing the ‘polluter pays’ principle is that the actor responsible for the liability might no
longer exist when the damage is found out. A potential solution to this could be that the assets
covering the costs should be collected ex ante, i.e., during the time when the polluter is still in
business. Another big difficulty built into the text of the current ELD is the possibility for exemptions
based on the permit defense or state-of-the-art defense, which multiple Member States have
adopted.

An overarching issue that can be observed in the environmental liability and compensation regimes
analysed is that major barriers to access to justice routinely faced by claimants in business-related
human rights and environmental cases remain. In particular, the limitation period for bringing civil
liability claims should reasonable; claimants should have recourse to collective redress mechanisms,
as recommended by the EU Fundamental Rights Agency;®® civil society organisations should be
entitled to bring representative actions on behalf of victims, as foreseen in the German due diligence
law;®® and measures should be put in place to provide support to claimants, including by regulating
legal costs in light of the disparity of resources between the parties, as recommended by the EU
Fundamental Rights Agency®. If these elements are disregarded, the promise of the EU
environmental law acquis which establishes a liability/compensation regime in terms of
environmental protection or compensation of victims will fall short.

64 (C-378/08: https:/feur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A62008CJ0378

65 European Union Agency for Fundamental Rights, Business and human rights - access to remedy, October 2020
(see Opinion 2): https://fra. europa.eu/en/publication/2020/business-human-rights-remedies

66 German Act on Corporate Due Diligence Obligations for the Prevention of Human Rights Violations in Supply
Chains (see Section 11): https://www. bmas.de/SharedDocs/Downloads/DE/Internationales/act-corporatedue-
diligence-obligations-supply-chains.pdf

87 European Union Agency for Fundamental Rights, Business and human rights - access to remedy, October 2020
(see Opinion 5): https://fra. europa.eu/en/publication/2020/business-human-rights-remedies
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